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Monetary Reform. The progress toward monetary reform must be 

measured by the developments before the Con- 
gressional Committee on Banking and Currency, headed by Represent- 
ative Carter Glass. A considerable amount of testimony has accumu- 
lated and despite the suggestion from Mr. Glass that the democratic 
platform must be considered, the witnesses by a substantial majority 
gave the opinion that some form of central organization is essential to 
comprehensive settlement of the question. Of course no legislation is 
to be looked for during the remaining days of this Congress; the work 
being done is altogether preparatory to action in the next session, which 
President-elect Wilson is certain to call together early in the spring. 
It is well that the work was begun thus early, because it will take time, 
even for the democrats alone, to get together upon a measure that will 
appear satisfactory to them, whether it is to leading experts or not. If 
a strict adherence to the party platform is to be insisted on, the measure 
cannot fail to fall short in being efficient. For reasons repeatedly stat- 
ed in these pages, only a centralized organization can give us a// the 
needed correctives. Still, political exigency is a concrete factor and the 
country may have to be satisfied with half a loaf. 





“Regional Banks.” Mr. Glass and others have thrown out the sug- 

gestion that a system of regional banks, that is 
to say zone or district organizations, under Treasury supervision or at 
most a national board, is all that may be looked for. This would be 
an evolution of the Newlands plan, the former Fowler plan, the earlier 
clearing-house union plan. It is in effect also a development out of the 
present Aldrich-Vreeland law which provides for emergency currency 
issues by associations organized by national banks grouped by districts, 
of which there are now 18. The regional plan would give the district 
organization a more definite status, include not only national banks but 
all others, with powers to rediscount and in general operate as loca! re- 
serve associations were designed to do under the Aldrich plan. The 
federating principle is recognized that far. Mr. Barton Hepburn, Mr. 
Festus Wade, Mr. Paul Warburg, the Credit Men’s Association, Mr. E. 
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D. Fisher, Prof. Laughlin, and others,say definitely that this is not suffi- 
cient. We may add that the insufficiency of such a plan if adopted 
would soon be demonstrated; the only advantage to be gained is that 
we would by that time find the country practically unanimous for a cen- 
tral organization to complete the system. 


The Money Power. ASSuming the specter of the “ Money Trust’’ 

laid, the concentration of money power has 
been conclusively shown by the Pujo inquiry, which must result in ac- 
tion toward decentralization. The monetary bill suggested above would 
unquestionably effect this and thus one more desirable object could be 
attained. The existence of the concentration is admitted by the men 
in power in the financial world; while in good hands—their own—it is 
beneficial; but it is conceivable, they admit, that it might fall into 
bad hands and then what? Hence the preponderance of opinion that 
it would be wise to decentralize. So much good the Pujo committee 
has done. Interlocking directorates, close community of interests, look- 
ing like ‘‘ combinations’', are shown to be too common and need to be 
regulated. As for the incorporation of clearing-houses and stock ex- 
changes, there is great room for differences of opinion, and we venture 
to register our dissent. The subject of supervision of these bodies 
should be left to the States, and the disclosures of defects now on the 
record will doubtless bring about beneficial results and, if necessary, 
legislation. That some power should exercise control is manifest ; 
how best to do it is the question ; but the answer that Federal control 
is undesirable if State control can be had is equally manifest. We must 
guard against an excess of paternalism. 


Mr. Reynolds’ It was a wholesome thing for Mr. George M. Rey- 
Frankness. nolds to admit that the conditions existing in the fi- 
nancial world were not entirely satisfactory. Too 

much power is not conducive to the best results, and looking at it 
even with the greatest optimism, we must logically conclude that a 
change is long overdue. The constructive point wherein Mr. Reynolds 
rendered the best service was that relating to “interlocking director- 
ates.’’ We have noted with satisfaction that he has invariably refused 
to accept election to directorates other than those of the banking institu- 
tions with which he is connected; in this he consistently followed out a 
principle which it would be well if others recognized as forcibly as he 
does; it is to be noted however that he is inclined to restrict it to officers 
of banks and not to directors. Within reasonable limits it is quite prop- 
er that directors of banks hold similar positions in other corporations. 
The serious objection arises when it is overdone, as it unquestionably 
has been. It is physically impossible for the men who are on many 
boards to give proper attention to their duties ; and this is particularly 
the case when Chicago men are on New York bank boards or vice versa. 
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Concentration The statement of Mr. Davison of J]. P. Morgan and 
in Banking. Company, which upon the whole was the most lucid 
one presented to the Pujo committee, was a clever, 
but by no means conclusive, defense of things as they are. Taking all 
that has been said, by all the witnesses, together with the exhibits of 
the facts, there remains no possible question as to the unwholesome con- 
centration of banking power. This emphasizes the need of decentrali- 
zation, with the means, however, of using the country’s whole power 
effectively for the general welfare. The witnesses appearing before the 
Glass sub-committee, which is devoting itself to banking reform, were 
all but unanimous upon this point. Mr. Hepburn was prepared to take 
less in the way of legislation than he thought desirable, but he did not 
fail to show forcibly that without central control and under Government 
supervision, the results could not be fully satisfactory. Mr. Warburg 
and others supported this view energetically. Even Messrs. Morawetz 
and Fowler agreed that some form of central supervision was necessary. 
Mr. Fisher, whose chief points are given in an abstract on another page 
of this issue, argued upon lines which we have frequently urged, adding 
valuable data to the discussion. 


The Prospect The shape which the plan for currency and banking 
for Reform. reform will take cannot as yet be predicted. That the 
movement for central supervision has gained ground 
is certain; but so far it would seem as yet to be lacking sufficient support. 
The view that district or “ regional’’ banks will serve the purpose seems 
to possess a majority; the advocates of the clearing-house system join 
in with this quite heartily. Then there is the plan to somehow have 
the Treasury take charge of the system, which is thought by many to 
meet the practical needs and at the time calculated not to offend 
the views of Bryan element in the democratic party—as formulated.in 
the platform. There is danger that this compromise will find approval ; 
a few of the strong men who are opposed to that plan seem willing to 
compromise in order to get something done. But it is clear that a com- 
promise like this will simply leave the question open, because the plan 
cannot be efficacious in the long run, and there will still remain the final 
work to be done. The country cannot have monetary peace and con- 
tentment until the question is fully settled and that means central super- 
vision. Of course if the democrats will not go so far they must take the 
consequences of having done their work poorly, solely because of sup- 
posed political expediency. ie 
The Stock Exchange _ !t is proper to note that the conclusion of the 
Question. work of the Pujo committee has left no ques- 
tion but that there is great need for the re- 
formation of the methods employed in the security markets and partic- 
ularly in the New York Stock Exchange. Two defenses have been 
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published since, a brief by the legal advisers of the Exchange and a 
very clever book with the title “The Stock Exchange from Within’’, 
by a member, Mr. W. C. VanAntwerp. But after conceding nearly all 
that is saidin these two arguments, the main points are still undeni- 
able, viz: That there is a good deal that needs correction, and since the 
Exchange has failed to do this it must be done otherwise. As stated, the 
good effect of the Pujo investigation is shown in the fact that the Gov- 
ernor of New York has come to a realization of the need for that State to 
get busy to make up for vears of delinquency in permitting matters to 
go on so long, when it had before it for three and a half years an official 
report on the conditions that left no doubt as to its duty. Governor 
Hughes placed this on the record in 1909. The flaccid administration of 
his successor ignored the conditions and they have hence been continu- 
ed. State regulation is so clearly preferable to interference by the Na- 
tional Government, that it is to be hoped New York will proceed ener- 
getically to institute the reform. Many people think the Exchange, 
which is an unincorporated body, should be incorporated ; as if this were 
a panacea. In fact such a course would be detrimental, and it is ob- 
vious that the power of the State can be invoked to cure the evils with- 
out incorporation, hence without that detriment. 


“Blue Sky Laws.” The agitation against Stock Exchange methods 

must not blind us to the far wider danger to 
which the loose and vicious corporation laws expose the public. Under 
most of them corporations are as free to ‘‘ water’’ their stock as a farmer 
is to water his; and shares issued on the © blue sky’’ may be sold al- 
most as freely until the postal authorities are put on the trail of the mis- 
named “investment brokers’’ who peddle them out. Hence the de- 
mand for the kind of laws that Kansas under the influence of Dolley 
has enacted. There is still too little effort put forth, however, against 
the root of the evil—the corporation laws themselves; it is encouraging 
to find that New Jersey. hitherto in the front rank of states that sold 
themselves for corporation revenue, has shown a desire to purge itself 
of the disgrace. Governor Wilson has evidently set his teeth and pro- 
poses to carry out his plans to leave a record for his administration. 
But the Pujo committee gave scant attention to this factor; yet the 
postal authorities believe that more than $100,000,000 annually goes 
from the savings of the people into the hands of the creators of ‘* blue 
sky’’ stocks, and a far larger sum is paid by way of tribute to those who 
use the more lawful form of issuing securities on ** water.’’ 

Ss 


The New Beginning with February 1, the methods of re- 
Treasury System. ceiving and disbursing public moneys of the 
United States has been revised so as to add 

one more step toward the abolition of our archaic sub-treasury system 
adopted in 1846. This has caused criticism of Secretary MacVeagh, 
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the critics assuming that the policy was inspired by a desire to embar- 
rass the incoming administration. This is hardly fair to the Secretary. 
The only criticism that can have any basis is that the Treasury has 
been dilatory, since it could have done this at any time since 1907, 
when a law permitting it was passed. Prior to that year only internal 
revenues could be deposited in bonded national bank depositaries ; 
since then all the revenues from whatever source may be deposited in 
banks. The new order directs that all revenues are to be so deposited 
and that warrants, drafts, and checks, drawn for payments of the Gov: 
ernment be cashed by such banks. Under the old system revenues 
went into the sub-treasuries, and payments were made by them, thus 
locking up money; even internal revenues went the same way going 
originally into banks, but any surplus over. the bond security for de- 
posits put up by the banks had to be transferred to a sub-treasury daily. 


The Useful The law of 1846 was the outcome of conditions fol- 
Object Served. lowing the panic of 1837. The treasury money was 
in State banks all over the country, many of which 
failed, and the currency of the country consisted largely of their notes, 
most of which were depreciated. Thus the Treasury policy was to in- 
sist on coin in all payments to the United States, and the holding of all 
revenues in Treasury offices until disbursed. Depositing public money 
in banks was made a misdemeanor. Whenever the Governmen had 
a large surplus the public was deprived of the use of the coin and 
stringencies were frequent. So the system was fought against as un- 
wise. When national banks were created in 1864 the law permitted 
the deposits only of internal revenues in banks; the law of 1907 re- 
moved the limitation. But the Treasury did not make general use of 
the permission untilnow. The general purpose of the change is mani- 
festly useful and Secretary MacVeagh evidently wished his adminis- 
tration to have the credit of making it, even at the eleventh hour. It 
remains to be seen how the new system works out; but there need be 
no fear of the dire results predicted by some of the critics, if the regu- 
lations are wisely and carefully carried out. The view that there will 
follow a transfer of some $200,000,000 of cash from the Treasury to 
favored banks in New York City is not tenable, unless there should be 
a palpable disregard of proper business methods. 


Comptrotier Murray’s The Comptroller of the Currency gave the 
Reform Views. Pujo Commiitee some very trenchant testi- 
mony on reforms in banking methods. 

He pointed out numerous weaknesses in the National Bank Act, re- 
peating much that he has told us heretofore. All these things if fol- 
lowed up by legislation would prove beneficial. Greater publicity is 
one of the main features. He would have the lists of shareholders in 
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banks so published that depositors as well as shareholders could know 
where the stock is held ; and he would make it much more probable 
that the double liability provision in the law be worth something in case 
of failures. The publication of the composition of the assets of banks 
is also recommended, particularly those assets resulting from invest- 
ments. Since the bonds and other securities held by banks are sup- 
posed to serve the purpose of a secondary reserve against deposits, it 
would obviously be useful to know of what these assets consist. Pub- 
licity would go far to prevent the acquisition of what are called ‘‘ cats 
and dogs’’ in the banking vernacular. 
The Examining He had much to say of the inefficiency of the pres- 

System. ent system of bank examination, to which he has 
given most of his time in the nearly five years of his term of office. He 
has administratively done everything possible under the law, and now 
calls upon the lawmakers to do their duty, so long neglected; because 
they have been told about the weakness of this part of the system re- 
peatedly. The bankers of the country as a body should be anxious to 
support the Comptroller in this effort to improve methods. It is to 
their interest to do so and they should not hesitate. Many failures of 
banks show clearly that more efficient examination would have saved 
the people interested a good deal of money. The losses in one failure 
would be sufficient to cover the expense of the additional work required 
fora year. Mr. Murray also favored representation of the minority 
shareholders in the board of directors, by means of cumulative voting. 
But he would not concede that it would be either wise or beneficial to 
prohibit banks making loans to their own directors, which appears to 
be a hobby with the counsel to the Pujo committee. It was not made 
as clear as it could be, that so far as evil results flow from this practice 
when carried to excess, proper legislation would eliminate almost all of 
it. There is no need to upset a whole system to get at and cure ob- 
vious evils. 

SS 


The Tariff The expectation that tariff legislation, which is 
and Business. apparently certain to come in the early months of 
the Wilson administration, may disturb business, 

has not caused nearly as much uneasiness as extremists professed to 
believe. The business of the country, so far as it is affected, is adjust- 
ing itself to the expected changes, knowing that they will result in 
lower rates. The only place where there is a decidedly pessimistic 
feeling is in the Stock Exchange where the prospect of smaller income 
from the operations of industrial corporations are looked for, which 
may materially affect the values of the securities. But here also ad- 
justment to the inevitable is in progress. The prices of the securities 
of the corporations likely to be affected, have been, or are being, re- 
duced to lower levels; so that when the change actually comes there 
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will be no violent fall to precipitate trouble. This is one of the useful 
functions of our share market that should not be overlooked. While it 
frequently occurs that the function is carried out faultily,—rumors and 
exaggerations being given too much weight,—the public is, in general, 
well served in this specific particular. So much is to be charged 
against the Exchange that credit should be given when due. 


BANKING LAW. 


Right of Bank When a depositor in a bank deposits to his credit 
to Revoke Credit a check on the same bank, drawn by another 
in Pass Book. depositor, he is generally given credit for the 
amount of the deposit in his pass book. The 
officer, receiving the deposit, before writing it in the pass book, may 
look up the condition of the account drawn against to see if it is suffi- 
ciently large to pay the check. But he is generally too busy to do this 
and he gives credit for the amount of the deposit in the pass book, 
assuming that the check is good, or relying on some rule of the bank 
covering such cases, in the event of the check being drawn against 
insufficient funds. 

In cases of this kind it occasionally happens that the check deposited 
is not good and then the question as to the rights of the bank arises. 
This question came up in the recent case of Pollack v. National Bank 
of Commerce, 151 S. W. Rep. 774, decided by the St. Louis, Missouri, 
Court of Appeals, and published on page 113 of this issue. 

The plaintiff, one Phil: Pollack, deposited in thé defendant bank a 
check for $427.12, drawn on the bank by another of its depositors, a 
real estate company. The amount was entered in the passbook. The 
next day the bank discovered that there was not a sufficient amount on 
deposit to the credit of the real estate company to pay the check, and 
the plaintiff was requested to reimburse the bank for the amount of the 
check. This the plaintiff refused to do. The bank thereupon charged 
the plaintiff's account with the amount and the plaintiff commenced 
this suit to recover on the theory that the transaction constituted a 
payment of the check which the bank could not revoke. 

In this instance the bank, for a defense, relied on a custom which 
it claimed existed ameng the banks of St. Louis, and of which 
it was alleged the plaintiff had notice. The custom claimed was that 
notwithstanding: checks might be received by a bank from a depositor, 
whether on that bank, or on any other bank, and credited in the pass 
book of the depositor, such credit might be revoked if it turned out 
that the drawer of the check had not sufficient funds on deposit to pay it. 

To this defense the defendant interposed a demurrer. The effect of 
a demurrer is this: It admits, for the purpose of argument, all the 
facts in the pleading to which the demurrer is directed, and makes the 
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claim that the pleading is not sufficient in law. In this case the de- 
murrer claimed in effect that, admitting the existence of the custom, 
relied on by the defendant for a defense, and the plaintiff's knowledge 
of the-custom, the defense was not sufficient in law for the reason that 
such a custom would infringe the law of commercial paper, which 
renders checks payable on demand. 

So, when the question was presented to the Court of Appeals, all that 
the court had to determine was whether the defense referred to, if es- 
tablished by sufficient proof, would prevent a recovery from the bank 
by the plaintiff. And the court held that the defense was a good one, 
and the demurrer was overruled, and the case sent back for trial to give 
the defendant an opportunity to prove the existence of the custom, and 
the plaintiff’s knowledge of it. 

The court admitted that the law is that a check is payable on de- 
mand. In this respect it differs from the ordinary bill of exchange ; 
for the drawee of a bill is entitled to a reasonable time in which to 
determine whether or not he will accept or pay the bill. But the 
drawee of a check must pay it or reject it upon presentment. ~“* But, 
be this as it may,’’ said the court, “* no one will contend for a moment 
that it is not within the province of the depositor presenting the check 
and the bank on which the check is drawn to expressly agree that the 
payment shall be deferred for a reasonable time until the bank may 
ascertain whether or not there are sufficient funds of the drawer of the 
check in its hands to pay it. Such an agreement instead of operating 
as an infringement of the established rule of law above stated, amounts 
to no more than a reasonable modification of its application in the 
interests of justice. If it were competent for the parties to thus ex- 
pressly agree, it would seem to be competent, too, for them to tacitly 
do so under the established custom, well known to both, which obtained 
in good faith, throughout an extended course of dealing. * * * If at 
the time the check was presented, plaintiff knew of this custom, as 
alleged in the answer, and notwithstanding presented the check for 
deposit in the usual course, it would seem that the precepts of natural 
justice alone suggest that he should be bound thereby as if an express 
agreement to that effect were entered into; for otherwise grievous loss 
might be entailed upon the bank dealing with him on the faith of the 
usage and his knowledge of it.’’ 


Stopping Payment Ordinarily a check confers upon the payee or 

of a Check. holder no right to any part of the drawer’s de- 

posit, and the drawer has the right, at any time 

before payment of the check, to countermand his order, or stop pay- 
ment of the check, by giving notice to that effect to the bank. 

In a few states, (but including none of those states which have 

adopted the Negotiable Instruments Law), a check is held to operate 
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as an assignment. That is, when the check is delivered tothe payee, 
an assignment of a portion of the deposit against which it is drawn, 
sufficient to pay the check, takes place. The payee is not merely the 
holder of an order on a bank for a certain sum of money, but he is the 
assignee of that certain sum. The bank becomes his debtor instead of 
the debtor of the drawer of the check. But, it is also held that, as be- 
tween the drawer and payee, the assignment is not perfected until the 
check is presented for payment. The payee has no actual right against 
the bank until that time. This is necessary for the protection of the 
bank. If the assignment were consummated on the delivery of the 
check to the payee, the drawer might withdraw his funds after deliver- 
ing a check and thus leave the bank responsible to the payee. 

Minnesota is one of the states which holds that a check is an assign- 
ment. The question of the right of the drawer of a check to stop pay- 
ment thereon, as against the payee of the check, came up in the case 
of Taylor v. First National Bank, 138 N. W. Rep. 783, recently decided 
by the Supreme Court of Minnesota, and published herein on page 116. 
The plaintiff brought suit against the bank for its refusal to honor a 
check drawn by one of the bank’s depositors and made payable to the 
plaintiff. The answer, by way of defense, alleged that the drawer of 
the check, before the plaintiff presented it to the bank for payment, 
directed that payment be stopped. It was also alleged that, at the time 
of the drawing of the check, and for a longstime prior thereto, a custom 
and usage prevailed among the banks and their depositors throughout 
the state to the effect that a bank would withhold payment of a check, 
drawn for a part of the amount on deposit, whenever the drawer 
notified the bank to do so prior to the presentment of the check for 
payment. 

It was held that the custom pleaded constituted a good defense and 
that the drawer of a check, notwithstanding the fact that the check 
operates as an assignment, may stop payment on the check, at least so 
long as it remains in the hands of the payee. The court deemed it 
inexpedient to discuss the question whether the drawer of a check 
might, in the state of Minnesota, stop payment thereof after the check 
had been transferred and reached the hands of a bona fide holder in 
due course. Other coyrts have, however, considered this question 
and it has been held that, where a check operates as an assignment, 
payment may not be stopped after the check has come into the posses- 
sion of an innocent purchaser. 


3 


Agreement to When a person states in writing that he will accept 
Accept a Draft. the draft ofa certain individual and, onthe strength 
of that statement, another party purchases the draft 

in question, the law will not permit the one who made the promise of 
acceptance to subsequently change his mind about accepting, to the in- 
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jury of the purchaser of the draft. That is what happened in the case 
of Oil Well Supply Company v. MacMurphy, a recent decision of the 
Supreme Court of Minnesota, reported in 138 N. W. Rep. 784, and pub- 
lished in this number, on page 119. 

An individual, by the name of Hukill, applied to the plaintiff to 
cash a $300 draft, drawn to his own order on the defendant. The plain- 
tiff was willing to purchase the draft, provided the defendant would agree 
by telegram to accept it. Hukill then sent the following message to 
the defendant: ‘‘ Will you wire me that you will honor draft for $300 ?’’ 
And the defendant wired back: ‘‘I will.’’ Upon being shown these 
two telegrams the plaintiff took the draft and gave Hukill the money he 
wanted. The draft was sent forward for collection and came back pro- 
tested. 

Upon investigation it developed that, when the defendant signified 
by wire his willingness to accept the draft, he made certain mental res- 
ervations, which were unknown to the plaintiff. Although his tele- 
gram was an unconditional promise to honor Hukill’s draft, the defen- 
dant did not intend his promise to be unconditional. This is indicated 
by the letter which the defendant wrote in reply to the plaintiff’s letter 
inquiring as to the reasons for dishonoring the draft. The reply read 
as follows: ‘I will say in reply to the above, that my telegram, I will,’ 
was in answer to above telegram from Mr. Hukill on December 20th. 
I was out of funds myself, and tendered a check from Mr. H., and it was 
not accepted; hence the protest. I presume this is all cleared up ere 
this.’’ 

The defendant offered to prove that long prior to the date of the draft 
involved in this action he had been in the habit of honoring drafts drawn 
upon him by Hukill, during which time he was in the possession of valu- 
able stock pledged to him by Hukill to protect him against loss on such 
acceptances. Prior to the date of this particular draft he had surrender- 
ed the stock and had told Hukill not to draw any further drafts upon 
him without wiring to find out whether or not they would be accepted. 
And he also told Hukill that such drafts would not be honored unless 
Hukill placed with him securities to protect him from loss. The de- 
fendant also wanted to show that, when he wired that he would accept 
the draft upon which this action was brought, he did so with the ex- 
pectation that securities would immediately be sent to him as pledgee, 
and that they were not sent. 

But all this had no bearing on the rights of the plaintiff. He pur- 
chase 1 the draft on the strength of the telegrams which were shown 
him, and which constituted an unconditional contract to accept. If it 
was the defendant’s intention to accept the draft only upon certain con- 
ditions, he should have brought those conditions to the notice of the 
plaintiff. If the defendant could have shown that the plaintiff knew of 
the arrangement which he had made with Hukill in regard to accept- 
ances, then he would have had a defense. But the defendant did not 
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offer to prove this. It was accordingly held that the defendant was 
liable to the plaintiff upon his contract to accept the draft. 


masdite Gaetamnanst The rule, expressed by the Negotiable 

that Depositor’s Check Instruments Law, that an acceptance 

is Good. must be in writing and signed by the 

drawee was applied to the verbal accept- 

ance of a check in the case of Rambo v. First State Bank, 128 Pac. 

Rep. 182, a decision of the Supreme Court of Kansas, on page 121 of 
this number. 

The plaintiff in the action was a jeweller. One of the defendant’s 
depositors, wishing to purchase a diamond ring, offered the plaintiff a 
check on the defendant bank for the price of the ring, $150. The 
plaintiff called up the bank on the telephone to find out if the check 
was all right. The depositor’s account had been credited with $250, 
the amount of a check which he had deposited, but which had not 
yet been collected. The cashier of the bank nevertheless answered 
that the check was good and that it would be all right to let the 
depositor have the ring. Later it was found that the $250 check, 
which the depositor had deposited to his credit, was fraudulent, and 
the bank thereupon refused to pay the $150 check which the depositor 
had given to the plaintiff. 

The plaintiff brought this action on the theory that the bank, by 
its cashier’s statement, had estopped itself from denying that it had 
funds of the depositor sufficient to pay the check. But it was held 
that the rights of the parties were governed by the Negotiable Instru- 
ments Law. That Act provides that the drawee of a bill is not liable 
upon it unless and until he accepts it, and that an acceptance must 
be in writing and signed by the drawee. The acceptance being merely 
verbal in this case, it was held that it was not binding on the bank 
and that the plaintiff could not recover. 

The Court remarked: “* The Negotiable Instruments Act entailed 
no hardship upon the plaintiffs, for they might have asked for a certi- 
fied check, or might easily have obtained a lawful acceptance, and to 
permit them to recover on the theory proposed would loose again upon 
the business world the evils which the statute was designed to repress.’’ 
On the other hand the cashier of the bank might have been a little 
more explicit in the information which he gave to the plaintiff. He 
might have explained the situation fully, without using many words, 
and stated that the depositor’s account would be good if the $250 check 
which he had deposited to his credit were ultimately collected. The 
plaintiff would then know that he was assuming a certain risk in 
accepting the depositor’s check in payment for the ring. And if the 
transaction resulted in his loss no one could argue that he had any 
rights, legal or moral, against the bank. As it works out in this case 
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the bank may make a statement calculated to assure the inquirer that 
he is perfectly safe in receiving a check, and later claim that it is not 
responsible for the reason that the law will not permit it to verbally 
accept a check. 

S35 


Etfect of Negotiating A bill of exchange, or promissory note does 
Note After Dishonor. not lose its negotiability by dishonor. Yet 
where such an instrument is transferred 
after maturity the transferee is not a holder in due course and is thus 
deprived of many of the advantages which are incident to negotiability. 
The effect of indorsing a note after dishonor, with respect to the 
liability of the indorser, is discussed in the case of Hawkins v. Wiest, 
a late Missouri decision, 151 S. W. Rep. 788, on page 127 herein. 

The defendant in the action was the payee of the note on which the 
action was based. At maturity the note had been dishonored and the 
defendant had brought suit against the makers and obtained judgment. 
Subsequently he obtained the note from the files of the court and in- 
dorsed it to a party, who indorsed it without recourse to the plaintiff in 
the present action. 

The defendant claimed that the note should have been presented to 
the makers for payment and that notice of dishonor should have been 


given to him. It was held that, by reissuing the note, the defendant 
virtually executed a new note payable on demand, that there was no 
right to present the note to the makers, and that there was no neces- 
sity of such presentment or of giving notice of dishonor to the de- 
fendant. 


=—=S—__ 


The Chamber of Commerce The activity of this national organi- 
of the United States. zation of business bodies through- 
out the Union, is a wholesome indi- 
cation that business men are becoming more interested in public affairs. 
The organization publishes monthly a newspaper called “‘The Nation’s 
Business,’’ which keeps every one in touch with the work. It covers 
every field of enterprise of national interest in a vigorous manner, 
showing that the choice of Harry A. Wheeler as the head of the organ- 
ization, and his selection of capable assistants, were wise. It is par- 
ticularly interesting to note that the latest step has been to organizea 
special bureau for work for currency and banking reform. . At this 
stage it is peculiarly meet that the business interests concern them- 
selves with this great question. The National Currency League had 
to reduce its activities because it had followed wrong lines ; the bank- 
ers associations feel that activity ontheir part would give rise to preju- 
dice ; it is therefore fortunate that we have a National Chamber of 
Commerce ready to take up the subject, fully equipped. It is impera- 
tive, however, that this work be done on the proper lines, otherwise 
there may be another fiasco. 





COUNTRY BANKERS OPPOSE ALDRICH 
BILL. 


R. Andrew J. Frame presented a protest on behalf of himself and 
\| eleven other country bankers, against the Aldrich bill to the 
Banking and Currency Committee in Washington. Among 
those who joined him were General Hamby of Texas and Mr. 
Yates of Omaha. The protesters start out with a hand on heart as- 
surance that “only the welfare of the people’’ animates them ; the 
argument is, however, more largely favorable to the banks. 

They fear monopoly and destruction of the individual banks ; foresee 
over-expansion of credit and currency inflation ; on the other hand they 
seem to favor a central bank with limited power, no branches, and only 
to care for us in troublous times.’’ But since they cannot have that 
they prefer an extension of the existing Aldrich-Vreeland law after 
1914, and the use of clearing-house facilities to provide extra currency 
when needed, subject to the tax as fixed in that law, stopping further 
issues of national bank notes and so eventually get to gold currency. 
They protest seriously against any further supervision of banks than 
that which the present Federal and State laws provide. 

This calls for some comment, most of which will follow Mr. Frame’s 
personal “* postulates’’ printed below. It seems proper to say that a 
very good deal of additional regulation is necessary in our banking to 
prevent undue expansion; that a central banking organ, with defined 
powers, not to be used competitively, will prove the best regulator ; 
that to serve all parts of the country efficiently it must have arms, 
whether by specia) branches, or using local banks, for the purpose ; that 
without such an agency we must continue to oppress many parts of the 
country with high interest rates because they lack facilities to do their 
legitimate business, while other parts have such a surplus that rates 
are often phenomenally low. 

The Aldrich plan does not serve these purposes as it should, and 
hence has been put aside ; but there are elements in it that are unques- 
tionably essential to the adequate improvement of our system. 

MR. FRAME’S CHIEF POSTULATES, 
1. The pyramid of credit in the United States, and in 
fact the civilized world, has assumed colossal proportions. 
True; but while under regulation everywhere else,it is not so here; 


there’s the rub. 


2. High interest rates are the true barometric signal that 


credit expansion has outrun surplus capital. 
Also true as a general proposition; but here we present the ab- 
surdity of a country having a billion dollars more of deposits than of 
loans, yet cruelly exacting double and treble interest, in normal times, 
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from alarge part of the people. High interest rates in normal times are 
a signal that the banking system is used to oppress. 
3. Conservatism should be our watchword, therefore 
let us not add fuel to the fires in our Titantic race. 

Admirable advice ; but out of 25,000 banks not more than 10,000 
observe it; then we hit the iceberg. Why not compel the other 15,000 
to be conservative. 

4. Easy methods of inflating currency and credit by the 
over-buoyant should be penalized to ensure conservatism ; 
more live paper to ensure a broader discount market can 
only come from an enlarged internal and external com- 
merce. 

Quite right; but why insist on penalizing half the country’s 
producers with excessive interest rates? Is that a proper way to encou- 
rage commerce ? 

5. Optimism coupled with conservatism ensures a more 
permanent progress. 

6. Perfection is impossible,even in banking, as long as 
error exists and nature is fickle in her gifts to man. 

Sure as Fate; no objection atall. Still the patent imperfections 
should be tackled. 

7. The United States has the best and also the most 
democratic internal banking system in its general func- 
tions that the world has ever known, but as to the func- 
tion of issuing currency, such issues are excessive in 
quantity and lackthat all-absorbing quality, penalized flexi- 
bility. 

Best in the world? For whom? Hardly for the people. Think 
of France where a 6 per cent. interest charge would be regarded a 
penal offense; here it is quite the proper thing to put on as much more 
as the exigency of the borrower compels him to stand for. 

8. Issuing currency is not a necessary banking func- 
tion; banks generally in all progressive nations have been 
deprived of this special privilege; limited issues are con- 
fined to single central organizations, and penalization of 
over-issues covers their true flexibility; these central banks 
with many branches too often spell monopoly in their gen- 
eral function. 

Great bugaboo, this “monopoly ’’; what a blessing to the people 
here if they could only have one like the French. Such a ‘monopoly’’ 
with a 3 to 4 per cent. interest rate all the year round, would not 
scare them. Who is afraid of it beside Mr. Frame ? 

Mr. Frame told the committee that the approval of the Aldrich plan 
was jammed through’’ the American Bankers Association meeting 
at New Orleans. This “‘ open confession ’’ is good, but it carries with 
it the implication that many members, including Mr. Frame, sat in 
that meeting and permitted Senator Aldrich to hypnotize them into 
keeping silence—always excepting General Hamby. There were enough 
opponents there to have made quite a respectable showing if they had 
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had the nerve to object to the ‘* steam-roller’’ tactics ; but they did 
not have the nerve; ‘‘ hence these tears.’’ But where is their justifi- 
cation, and their apology for this neglect of manifest duty as free men ? 


MR. FISHER’S VALUABLE CONTRIBUTION 


EPUTY Comptroller E. D. Fisher of New York City presented to 
the Committee a valuable argument from which the following ex- 
tracts are made: 

The problem of banking reform is almost entirely a credit problem, 
and as the history of our financial experience for over fifty years has 
been a history of credit difficulties, it is obvious that a thorough con- 
ception of the principles involved must be the basis of any efficient 
change. In the development of commerce and industry, perhaps the 
chief instrument of civilization has been credit, and its use as a medium 
of exchange has been world-wide. If not properly controlled, however, 
it may also be an instrument of grave danger. 

Although the medium of exchange in banking is largely in credit 
form and presumably supported by tangible assets, yet the psychologi- 
cal element is always present, with the results that in periods of optimism 
and good business there is the inevitable tendency to *’ push’’ credit to 
the straining point. Through the lack of definite regulations in our ex- 
isting system the © straining point,’’ is the “breaking point,’’ and is 
invariably followed by a great force of deflation, with the consequent 
disastrous banking and commercial failures and serious disturbance 
to prices and wages. In countries where credit principles are more 
thoroughly understood there has been developed what may be termed 
‘“ marginal control’’ of credit inflation and deflation, tending to stabil- 
ity in the media of exchange and resulting in a minimum of financial and 
commercial difficulty. The Bank of England and the Bank of France 
are merelyautomatic regulators upon the great machines that manufac- 
ture the media of exchange in their respective countries. 

Calling attention to the fact that in thirty years the average relation 
of liabilities to reserves was 1.46 for the Bank of France, 2.19 for the 
Bank of England and 3.57 for New York banks, and that in this period 
the discount rate in France never went above 5%, in England never 
above 7% whereas in New York it rose to 1100% for call loans and to 
15% for commercial paper, he says: 

The extremes of New York experience, of course, indicate that under 
our inflexible system of banking reserves there is great stringency as 
deposits reach the reserve limit with no means of regulating the strain, 
whereas the “‘marginal’’ expansion and contraction in foreign systems, 
meeting all the demands of good business, forms a basis for readjust- 
ment without undue interest costs of commercial disturbance. 


The volume of inflation and deflation in our alternate periods of 
business activity and depressionis mainly expressed throughthe medium 
of bank deposits, which are now generally understood to be merely a 
credit form. * * 


We have a composite medium of exchange of which not more than 
10% is cash and not less than 90% credit. It will thus be seen that the 
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problems connected with the reform of general banking methods in- 
clude the elimination of inflexibility from the currency element in our 
money and of inflation from the credit element, with the ability of both 
currency and credit to expand under legitimate trade requirements and 
to contract under prompt clearing. * * 

Banking reform also may be regarded as involving the preservation 
of the solidarity of the composite dollar, and its proper relation, so far 
as the volume of its activity is concerned, to commodity prices. In 
normal times the solidarity of the composite dollar is well preserved, 
but in the crisis periods which follow intervals of credit inflation the 
cash and the credit elements in the dollar are virtually disintegrated. * * 

As deposit currency is manufactured almost at will in various sec- 
tions of the country without regard, oftentimes, to the relation between 
liquid and non-liquid assets, recurrent inflation and deflation isinevitable 
without some measure of intelligent control. 

The necessity of © continuing’’ as well as ‘‘ marginal’’ control by 
some unit or units with adequate banking powers at once becomes ap- 
parent. There can be no effective reform, however, without central 
control 

He proposes therefore a central institution with a board of 15 direc- 
tors of which 7 bankers chosen by the State Bankers Associations, 3 mer- 
chants appointed by the President, 4 Government officials, and a head 
of the institution to be appointed by the President but to be confirmed by 
the majority of the 14 members of the board. It would act through 
‘“ regional banks,’’ that is to say local district, or zone associations which 
would have power to gather reserves, issue credit-notes and rediscount 
paper. National bank notes are to be retired. 

He goes on to say: 

It cannot be too strongly emphasized that effective banking reform 
can be effective only through recognized banking methods. These are 
well established, and there is no mystery attached to them. 

Banking reform is admitted to be a non-political question, and the 
interjection of any subject matter of a controversial nature into the plat- 
form of any great political party is a plain violation of intelligent judg- 
ment and should not be taken seriously. Platform plank utterances 
cannot be presumed to be authority for prejudging the results of patient 
investigation and analysis, with the final establishment of correct prin- 
ciples. 

We give the government power to coin the gold dollar .900 fine (25. 
8 grains), and the entire country would receive a financial shock if it 
were found that the gold was being coined .500 fine. Yet we vest the 
banks of the country with power to manufacture deposit currency in ex- 
change for gold, without governmental ability to provide even approxi- 
mately whether it shall be 100% fine or 100% rotten. We require a 
large degree of ‘‘insight,’’ as wellas ‘‘ oversight.’’ The regional banks, 
through the principle of self-examination for all contributing banks, will 
give the insight, and the central board will consolidate the necessary 
facts for purposes of oversight and control. Panics are the means by 
which we now occasionally attempt, without realizing it, to make our 
currency “' fine.’’ 
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A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS 


CITING RECENT AND IMPORTANT DECISIONS. 
By JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909. issue.) 


NOTICE OF DISHONOR (Continued). 


; 15. Effect of Failure to State that Instrument Has Been Presented 
(Continued). 


As a general rule a notice of dishonor need not expressly state that the 
instrument was presented and payment demanded. It is sufficient if 
it indicates that the instrument has been dishonored by non-accept- 
ance or non-payment. 


$16. Effect of Failure to State that Drawer or Indorser Is Looked to 
for Payment. 

A notice of dishonor need not expressly state that the sender looks to 
the party notified for payment. This is sufficiently indicated by the 
mere sending of the notice. 

$17. Effect of Mistake in Notice as to Amount of Instrument. 


An error in a notice of dishonor as to the amount of the dishonored 
instrument does not invalidate the notice unless the party to whom 
the notice is sent is misled thereby. 


$18. Error in Notice as to Names of Parties to Instrument. 


An omission of, or incorrect statement of, the name of the maker, 
drawer, holder or indorsers of a dishonored instrument, in a notice 
of dishonor does not invalidate the notice unless the party notified 
is misled thereby. 


$15. Effect of Failure to State that Instrument Has Been Presented 
(Continued). The decisions, referred to in the first part of this section, 
indicate that it has generally been held that a notice of dishonor is not 
invalid though it fails to specifically state that the instrument was pre- 
sented and was dishonored by the drawee or maker. 

In the case of Cromer v. Platt, 37 Mich. 132, in which a notice of dis- 
honor was held to be sufficient in spite of the fact that it did not recite pre- 
sentment and non-payment, the court said:  “‘ We think that altogether 
too much force has been given to technical phrases in such notices. A 
notice, whatever be its form, cannot bind unless the paper has been 
legally dishonored, and every indorser must be presumed to know what 
action will bind him and what will not. Notice need not be given by a 
notary. Any holder may give it for himself and in his own language. 
Negotiable paper is used by all classes of men and for all manner of 
purposes, and in a large class, if not in the majority of cases, credit is 
given to the indorser and he knowsit. He is entitled to have his liabil- 
ity established by the necessary measures. But there is no reason why 
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courts should strain matters, as they often have done to discharge per- 
sons from liability when they have not been misled in any way by the 
notices sent them. As amatter of fact every indorser who receives a 
notice of non-payment, and that he is looked to for payment, knows that 
such a notice would not have been sent unless it was supposed the prop- 
er steps had been taken to charge him. He learns this as well from 
one form of notice as from another, and when courts have theorized 
upon the forms of notice, and assumed that indorsers scan with the nice- 
ty of advocates, every phrase and turn of expression, they assume what 
is not true in fact, and impose upon negotiable paper what seem to be 
unreasonable restrictions. The value of such a medium of business 
convenience is injured by every needless technicality, and honest holders 
of such paper, who have not read the law reports, are practically de- 
frauded.’’ 

A similar conclusion was reached by the same court in the earlier 
case of Burkham v. Trowbridge, 9 Mich. 209, where it was said: “‘Where 
an indorser, knowing as he is bound to know, the nature of his liability, 
receives within the proper time and in a proper manner a notice claim- 
ing a liability against him on a bill properly described, there is certain- 
ly no very good reason why he shonld be allowed to shut his eyes to any 
further facts plainly appearing, or to assume that, although fairly under- 
stood, the words used convey a clear assertion of the facts completing 
his liability, the notice was, nevertheless, not designed for any known 
legal purpose whatever, and was meant as an idle ceremony. This 
would not be in accordance with the fairness, which should character- 
ize all commercial rules, as well as all other rules of human conduct.’’ 

Under the Negotiable Instruments Law a notice of dishonor need 
not expressly state that the instrument has been presented and dis- 
honored. Section 167 provides that the notice may be given in any 
terms which sufficiently indicate that the instrument has been dishonor- 
ed by non-acceptance or non-payment. 

$16. Effect of Failure to State that Indorser or Drawer is Looked to 
for Payment.—Although there are decisions which intimate that a notice 
of dishonor should notify the party to whom it is sent that the holder looks 
to him for payment, the cases in which the question has been actually 
presented decide that the omission of such a statement does not invali- 
date a notice. Nosuch requirement is to be found in the Negotiable In- 
struments Law. 

It seems peculiar that anyone should attack the validity of a notice 
of dishonor on the ground that it failed to state in so many words that 
the party sending the notice looks to the party receiving the notice for 
payment. But the cases show that this contention has frequently been 
made. To require such a statement in a notice of dishonor would be 
absurd. The person who receives a notice of dishonor knows only too 
well that he is looked to for payment. 

The question came up before the Supreme Court of New Jersey in 
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the case of Burgess v. Vreeland, 54 N. J. L. 71. The Chief Justice, in 
deciding the case said: ‘* The object of the notice is to apprise the in- 
dorser that the note is dishonored, and that he is looked to for payment. 
It is not necessary to state, in terms, that the holder looks to the indorser 
for indemnity. It is enough if that fact appears by just and natural im- 
plication. The modern cases agree that the fact of giving notice to 
the indorser that the note is dishonored for non-payment is in itself a 
sufficient notice that the indorser is locked to for payment.’’ 

A similar conclusion was reached by the same court in the later case 
of Salamon vy. Pfeister, N. J., 31 Atl. Rep. 602. The notice, which was 
the subject of inquiry in that decision, stated that payment of the note 
had been duly demanded and refused and that the note had been protest- 
ed for non-payment. The notice did not specifically state that the send- 
er looked to the party notified for payment. And it was held that this 
was unnecessary to the validity of the notice, the court saying:  ‘‘ The 
only inference which the indorser could reasonably have drawn from 
such a notice was that the holder of the note intended to look to him for 
payment. The liability of the maker to the holder was fixed without 
presentment and protest and, therefore, the only purpose which the 
holder could have had in sending such a notice was to charge the in- 
dorser.’’ 

It was also held in Nelson v. First Nat. Bank, 69 Fed. Rep. 798, that 
a notice of dishonor need not specifically state that the sender looks to 
the indorser for payment. He is presumed to know that he is looked to. 
Quoting from the opinion: ‘* For what other purpose could the plaintiff 
in error (indorser) have inferred that this notice was sent to him by the 
holder of this note? There is no hard and fast rule that requires the 
notice to state in so many words that the holder looks to the indorser 
for payment of the note. A notice of dishonor or of protest of the paper 
from which it may be reasonably inferred that the holder intends to look 
to the indorser fer payment is sufficient notice of that intention and no 
other inference could be reasonably drawn from this notice. A notice 
of non-payment and protest sent to the indorser by the holder of the note 
is, by necessary implication, an assertion by the holder of his right to 
collect of the indorser.’’ 

And in the case of Cowles v. Harts, 3 Conn. 516, it was held that a 
notice need not state that the holder looks to the party notified for pay- 
ment. This is implied from the act of giving notice. Cowles v. Harts, 
3 Conn. 516. 

$17. Effect of Mistake in Notice as to Amount of Instrument.—A 
notice of dishonor, correct in other respects, is not necessarily invalid 
because it incorrectly states the amount of the dishonored instrument. 
The Negotiable Instruments Law, section 166, says that a misdescrip- 
tion of an instrument does not violate the notice unless the party to 
whom the notice is given is in fact misled thereby. 

The question came up in the case of Snow v. Perkins, 2 Mich. 238. 
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It was there held by the court that the fact that a notice of dishonor 
incorrectly states the amount of the instrument to which it refers 
does not invalidate it. In this case the amount of the dishonored 
note was $200. The notice of dishonor, which properly described 
the note except in this particular, stated that the amount of the note 
was $175. ‘* This mistake,’’ said the court, ‘ does not necessarily viti- 
ate the notice. The question in cases of this kind is, whether the in- 
dorser has been misled by the mistake ; and this is a question of fact 
for the jury or court, in all cases where extreme facts are proven, going 
to show that the indorser was, or was not, misled by the variance, or 
that he was or was not indorser of other notes, between the same parties 
payable at the same place.’’ 

Inthe case of Bank of Rochester v. Gould, 9 Wend. (N. Y.) 279, 
the note indorsed by the defendant was for $375, dated June 1, 1828, 
payable with interest in two years. Upon the dishonor of the note 
notice was given to the defendant in these words: ~~ Take notice that 
George Fisher’s note for four hundred and fifty seven 50-100 dollars in- 
dorsed by you, was this evening protested for non-payment, and the 
holders look to you for the payment thereof.’’ On the trial the notary 
who protested the note testified that the sum mentioned in the notice 
embraced the principal and interest due on the note, at the time of its 
presentment. Thecashier of the bank testified that the bank held no 
other note made by Fisher and indorsed by the defendant. The court 
charged the jury that, if they believed that the defendant knew what 
note it was that had been protested, or had not been misled by the 
notice, they ought to find a verdict for the plaintiff, which they accord- 
ingly did. 

The notice in the case of Cayuga County Bank v. Warden, 6 N. Y. 
19, stated that the amount of the dishonored note was $300. In the 
margin of the notice were written the figures $600. As a matter of fact 
the note was made in the latter amount, $600. It was heldthat the error 
in the body of the notice did not invalidate it. 


$18. Error in Notice as to Names of Parties in Instrument.—The 
courts have gradually become less strict in what is required in the 
way of formal statements in a notice of dishonor. And the general 
rule, to be formulated from the decisions of the present time, is that a 
notice of dishonor will not be thrown out and declared invalid because 
of some defect as to form, unless the defect actually results in mis- 
leading the person to whom the notice is sent. There are many deci- 
sions, especially among the earlier cases, in which notices of dishonor 
have been held void because of an omission which in no way operated 
to mislead the party notified. But the effect of these decisions has 
been overcome by the Negotiable Instruments Law, $ 166, which pro- 
vides: ‘‘ A misdescription of the instrument does not vitiate the notice 
unless the party to whom the notice is given is in fact misled there- 
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by.’’ The correct rule is well stated in the case of Renick & Peterson 
v. Robbins, 28 Mo. 339, where it is said: “‘ The object of notice is to 
advise the drawer or indorser of the fact that the bill has been dishon- 
ored, but no particular form is required for that purpose, and it is suf- 
ficient if the words employed, either in express terms or by necessary 
implication, give identity to the bill and information that it has not 
been accepted or paid on due presentment. <A misdescription of the 
bill will not vitiate the notice, unless it misleads the party notified, and 
unless the variance is such that, under the circumstances of the case, 
the notice conveys no sufficient knowledge to the drawer or indorser 
of the identity of the particular note or bill which had been dis- 
honored.’ 

In the case of Sasscer v. Farmers’ Bank, 4 Md. 409, it was held 
that the omission in a notice of dishonor to mention all the indorsers on 
a note, renders it insufficient, if the party to whom the notice is sent is 
misled thereby. Whether or not he has been misled is a question for 


the jury to decide. °*’ The rule upon this subject,’’ said the court, “is 


that the notice should contain so true a description of the note, as to 
enable the indorser to ascertain its identity.’’ 

Where notices of dishonor, sent to the executors of a deceased in- 
dorser, were correct in every particular, except that they recited that 
the note was ‘indorsed by you,’’ it was held that the notices were 
sufficient. As the court expressed it: “This would, I think, fairly 
apprise these executors, conscious that they had not themselves in- 
dorsed the notes, that they were to be held as executors on the indorse- 
ment of their testators.’’ Dodson v. Taylor, 56 N. J. L. 11. 

The notice of dishonor in the case of Kehoe v. Manning, 38 Mo. 
281, described a bill of exchange as being drawn and indorsed by the 
defendants, dated October 28th, and accepted by Anderson Co. The 
bill, which the notice attempted to describe, was drawn by the defend- 
ants, indorsed by the plaintiff and accepted by Anderson Co., and was 
dated October 25th. The plaintiff introduced evidence tending to show 
that there was no other bill for the same amount which the defendants 
were on in any capacity with Anderson; that there was no other bill 
of any amount that became due when this one did, and that there was 
no other bill which the defendants were on with Anderson except as 
indorsers. It appeared from the admission of one of the members of 
the defendants’ firm that they were not misled in consequence of the 
discrepancies in the notice. It was held that the sufficiency of the 
notice was a question of fact depending on whether or not the defend- 
ants must have known that the notice referred to the bill in suit. 

It has been held by the Supreme Court of the United States that 
an omission to state who is the holder of a dishonored instrument 
in a notice of dishonor does not affect the validity of the notice. 
Mills v. Bank of the United States, 11 Wheat. 431, 6 L. Ed. 512. 
‘The whole object of the notice,’’ said the court, ** is to inform the 
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party to whom it is sent that payment has been refused by the maker, 
that he is considered liable, and that payment is expected of him. It 
is of no consequence to the indorser, who is the holder, as he is equally 
bound by the notice, whomsoever he may be, and it is time enough for 
him to ascertain the true title of the holder when he is called upon for 
payment.”’ 

The defense interposed by the indorser of a note, who was the de- 
fendant in the case of McGeorge v. Chapman, 45 N. J. L. 395, was that 
the notice of dishonor which was sent to him, misstated the maker’s 
name, and that he was misled by the mistake. The name signed to the 
note was H. Jacobs. The notary, finding it illegible, sought to make 
a fac-simile of it, and in doing so wrote it ‘" Le Cals.’’ The address of 
the maker was subscribed to his name, but the notary made no attempt 
to find out what the name was. He made no inquiry of the officers of 
the bank at which the note was payable as to what the name might be. 
The only inquiry he made was at the bank to which the note was sent 
for collection, and the officers of that bank were unable to give him any 
information. If the signature had been so written as to lead the notary, 
in the exercise of due caution, to the belief that it stood for a certain 
name and he had so described it, such error would not have vitiated 
the notice. A mistake of that character would not have been attribu- 
table to the negligence of the holder or his agent in giving notice and 
the indorser, who passed the note into circulation would have been 
obliged to bear the consequences of the misleading defect. But where, 
as in this case, the name of the maker is illegible, it becomes the duty 
of the notary to exercise reasonable endeavor to ascertain the identity 
of the person thus indistinctly signified. It was held that the course 
pursued by the notary in this instance was devoid of that diligence 
which the rules of law exact. The notice might have been held valid 
had it appeared that the indorser was not misled by it. But he testi- 
fied that he was misled by the error in the maker's name. 

A notice of the non-payment of a note, which did not state the name 
of the maker of the note, was held insufficient to charge an indorser, in 
the case of Home Insurance Company v. Green, 19 N. Y. 518. In the 
opinion it was said: ‘‘The most descriptive feature of a note is the 
name of the maker. The date, amount and time of the payment, and 
the statement that the party served with notice was an indorser, might 
or might not recall it to his recollection. One indorsing frequently for 
the accommodation of different persons, and keeping no bill book, would 
not, by means of such a notice, ordinarily be able to identify the paper 
on which he was sought to be charged; nor would one who indorsed 
and negotiated his own business paper, if his transactions of that kind 
were extensive, be much more likely to know what particular paper had 
been dishonored.’’ 

(To be Continued.) 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 








CUSTOM AND AGREEMENT AS TO CHARGING 
BACK AMOUNT OF CHECK. 


Pollack v. National Bank of C..mmerce, St. Louis, Missouri Court of Appeals, December 3, 1%12. 151 
S. W. Rep. 774. 


The plaintiff deposited in his account in the defendant bank a check, drawn on 
the defendant bank by a real estate company. The defendant later revoked the 
credit given for the reason that there were not sufficient funds to pay the check and 
the plaintiff brought suit for the amount. It was held that while, ordinarily, a 
bank should reject or pay a check upon presentment, it may expressly agree that 
payment shall be deferred for a reasonable time until the bank can ascertain 
whether the check is good. Or, if there is a custom among banks to such effect, it 
is binding on the depositor if he knew of the custom. 

Action by Phil Pollack against the National Bank of Commerce in 
St. Louis. From a judgment of dismissal, plaintiff appeals. Affirmed. 

NortToni, J. This is a suit to recover the amount of a deposit 
made by plaintiff in defendant bank. Upon the court overruling a 
demurrer to defendant’s answer, plaintiff declined to proceed further 
and suffered a judgment of dismissal, to go against him. From this 
judgment he prosecutes the appeal. 

It is alleged in the petition that on September 30, 1910, and fora 
long time prior thereto, plaintiff was a depositor in the defendant bank, 
the National Bank of Commerce in St. Louis ; that on said day he in- 
dorsed and deposited in defendant bank a check on said bank, drawn 
by the Noonan Real Estate Company to his order, directing it to pay 
him $427.12; that the defendant bank received the check and entered 


Nore.—For other similar decisions see BANKING Law JournaL Digest, § 127. 
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the amount thereof in his passbook as a deposit and stamped the 
check with the receiving stamp, marked it “ O. Z,’’ and passed it to 
its bookkeeper, who thereupon entered the same to his credit in the 
books of the bank; that on the next day defendant requested plaintiff 
to reimburse it for the amount of the check, as the drawer thereof, 
Noonan Real Estate Company, did not have sufficient funds in the de- 
fendant bank to cover the same; and that this the plaintiff refused to 
do. Thereupon defendant, against plaintiff’s objection, wrongfully 
charged plaintiff’s account with said sum of $427.12. On this state of 
facts, plaintiff seeks judgment, on the theory that defendant bank 
became his debtor upon receiving the check and crediting it in his 
passbook and the books of the bank as though the same were a cash 
transaction. 

Defendant bank, by its answer, denies the demand for reimburse- 
ment and the charging back were made on the day following the 
alleged deposit, but admits that both plaintiff and the Noonan Real 
Estate Company, drawer of the check, were its customers, and had for 
a long time theretofore each kept checking accounts therewith. It 
further pleads that there then was, and for many years theretofore had 
been, a usage and custom in the defendant bank, and in all of the 
banks. of the city of St. Louis, which is and was well known by their 
depositors and to plaintiff, Pollack, to the effect that, notwithstanding 
checks may be received by the bank and credited in the passbook of 
the customer and the books of the bank upon presentation, whether 


drawn on that or any other bank, the transaction is in every instance 
subject to the right of the bank to reject the deposit and charge the 


amount back to the depositor at any time during the same day, if the 
bank discovers the drawer of the check has not sufficient funds on de- 
posit to pay the same. In other words, it is alleged in the answer that 
all transactions of this character are had between the bank and its 
customers subject to this custom and usage, which obtains in defendant 
bank and in all of the banks of the city of St. Louis, and is and was at 
the time well known to depositors of each bank, and is and was at the 
time well known to plaintiff. The answer further sets forth that the 
Noonan Real Estate Company was without funds on deposit in defend- 
ant bank at the time of the presentment of the check, and that this fact 
was discovered during the same day; that upon the discovery of the 
want of funds of the drawer of the check the bank immediately notified 
plaintiff thereof and charged the amount of the check back to him, 
under the custom and usage above mentioned. 

Plaintiff interposed a demurrer to that portion of defendant’s 
answer setting forth the custom and usage referred to, on the theory 
that, though such custom and usage obtained, and that, notwithstand- 
ing his knowledge of the fact at the time the deposit was made, it con- 
stituted no defense at law. The court entertained a different view of 
the question, however, and overruled the demurrer as if such custom 
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or usage, so known to plaintiff at and before the time of the transaction, 
justified the course of the bank in charging the amount of the check 
back to plaintiff during the same day. 

It is argued defendant ought not to be permitted to introduce evi- 
dence tending to prove such custom and usage and plaintiff’s knowl- 
edge thereof, for the reason that, if established in the proof, such cus- 
tom or usage would infringe the law of commercial paper, which 
renders checks payable on demand. No one can doubt the essential 
characteristic of a check is that it shall be instantly payable on de- 
mand. In this respect a check is distinguishable from a bill of ex- 
change ; for the drawee of a bill is entitled to a reasonable time, at 
least one day, to determine whether he will pay or accept it. But, as 
before said, a check is payable on demand, and if nothing more appears, 
the bank upon which it is drawn should either pay or reject it upon 
presentment. See Morse, Banks and Banking (4th Ed.) § 369; Chitty 
on Bills and Notes (11th Ed.) § 1, c. 21, p. 353; 2 Daniel, Negotiable 
Instruments (5th Ed.) § 1566; McIntosh v. Lytle, 26 Minn. 336, 3 
N. W. 983, 37 Am. Rep. 410; State v. Vincent, 91 Mo. 662, 666, 667, 
48. W. 430. 

But, be this as it may, no one will contend for a moment that it is 
not within the province of the depositor presenting the check and the 
bank on which the check is drawn to expressly agree that the payment 
shall be deferred for a reasonable time until the bank may ascertain 
whether or not there are sufficient funds of the drawer of the check in 
its hands to pay it. Such an agreement, instead of Operating an in- 
fringement of the established rule of law above stated, amounts to no 
more than a reasonable modification of its application in the interests 
of justice. If it were competent for the parties to thus expressly agree 
with respect to the matter, it would seem to be competent, too, for 
them to tacitly do so under the established custom, well known to both, 
which obtained in good faith, throughout an extended course of dealing. 
It is unnecessary to determine the force and effect of the usage or 
custom set forth, generally speaking; for the allegation of the answer 
is that plaintiff well knew it. 

The precise question with which the court is concerned and in 
judgment here, therefore, is this custom and usage, which was well 
known to plaintiff and necessarily acted upon by him in dealing with 
the bank. If, at the time the check was presented, plaintiff knew of 
this custom, as alleged in the answer, and notwithstanding presented 
the check for deposit in the usual course, it would seem that the pre- 
cepts of natural justice alone suggest that he should be bound thereby 
as if an express agreement to that effect were entered into; for other- 
wise grievous loss might be entailed upon the bank dealing with him 
on the faith of the usage and his knowledge of it. In such circum- 
stances the principle of estoppel intervenes to preclude plaintiff and 
save harmless the bank dealing with him in the utmost good faith ; 
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and this is true though the check presented for deposit is drawn upon 
the same or depository bank, as is the case here. Touching the ques- 
tion of an express agreement or usage in such cases, Mr. Morse, in his 
work on Banks and Banking (4th Ed.) vol. 2, § 569, says as folilows : 
‘* When a check is presented for deposit drawn on the depository bank, 
the bank may refuse to pay it, or take it conditionally by express agree- 
ment, or by usage, if such a one exists, as in California ; but otherwise, 
if it pays the money, or gives credit to the depositor, the transaction is 
closed between the bank and the depositor, unless the paper proves not 
to be genuine, or there is fraud on the part of the depositor. The 
giving of credit is practically and legally the same as paying the money 
to the depositor and receiving the cash again on deposit. Zhe intent of 
the parties must govern, and presenting a check on the bank with a pass- 
book in which the receiving teller notes the amount of the check, is 
sufficient indication of intent to deposit, and to receive as cash.’’ (The 
italics are our own.) See, also, State v. Salmon, 216 Mo. 466, 522, 
523, 115 S. W. 1106. From what is said by Mr. Morse, it is obvious 
that an express agreement between the parties should prevail, and that 
the izfent of the parties must govern in every instance. As before 
said, it is unnecessary to rule here with respect to a general custom in 
the banks of St. Louis; for the case presents more than that, in that 
the answer avers plaintiff was fully informed as to such custom. This 
being true, the matter of the intention of the parties is one for the jury 
to determine ; and if it were found as a fact that plaintiff knew of the 
custom at the time the check was presented for deposit it is competent 
to find, too, from this fact that an agreement accordingly, equivalent 
to an express one, existed between the parties at the time. Touching 
this matter, the answer tendered a question of fact, which, if estab- 


lished, would constitute a valid defense, and the demurrer was prop- 
erly overruled. 
The judgment should be affirmed. It is so ordered. 


REYNOLDs, P. J., and CAULFIELD, J., concur. 


STOPPING PAYMENT WHERE CHECK OPERATES 
AS AN ASSIGNMENT. 


Taylor v. First National Bank, Supreme Court cf Minnesota, December 6, 1912. 138 N. W. Rep. 783 


A check operates us an assignment in Minnesota. But the drawer may never- 
theless stop payment, at least while the check is still in the hands of the payee. 


Action by Sam Taylor against the First National Bank of Minne- 
apolis. From an order overruling a demurrer to defendant’s answer, 
plaintiff appeals. Affirmed. 

Hott, J. The complaint alleges and the answer admits the execu- 


Nore. —For other simliar decisions see BANKING LAW JouRNAL Digest, §§ 110, 470. 
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tion and delivery of the check, its indorsement and presentment for 
payment by plaintiff, and the refusal of the defendant bank to pay, 
although it had sufficient funds of the drawer on deposit with which to 
pay. The answer, by way of defense, alleges that the drawer of the 
check, before plaintiff presented the same to the bank for payment, 
ordered payment stopped, and directed defendant not to pay the same, 
on the ground that plaintiff obtained it from the drawer by fraud and 
without consideration. It is also averred that at the time the check 
was drawn, and for a long time prior thereto, a custom and usage pre- 
vailed between the banks and their depositors throughout the state that 
a bank withhold and refuse payment of a check drawn for a part of the 
amount on deposit, whenever the drawer thereof notified the bank so 
to do prior to the presentation of the check for payment. 

This court, in Wasgatt v. First Nat. Bank, 117 Minn. 9, 134 N. W. 
224, held that a check is a pro tanto assignment of the funds of the 
drawer on deposit with the drawee bank, so that, if the bank refuses 
payment when it has sufficient funds of the drawer on deposit, the 
payee may maintain an action against the bank upon the check. 
Plaintiff insists that it necessarily follows that the drawer cannot stop 
payment, or revoke the authority of the bank to pay; for, as far as 
he is concerned, the money belongs to the payee. We donot think the 
decisions of this court point to the conclusion contended for by appel- 
lant, nor do those of any other court committed to the doctrine that a 
check is an assignment pro tanto of a depositor’s funds, unless it be 
that of Illinois. Weare now speaking of a check in the hands of the 
payee, and not of one that has in due course of business been trans- 
ferred to a bona fide holder for value. It is manifest that the execution 
and delivery of a check to the payee does not, of itself, transfer the 
amount of the deposit, represented by the check to the payee, so that, 
without more, the bank holds the funds for the payee. Therefore the 
courts which have adopted the rule that a check is a pro tanto assign- 
ment of the drawer’s funds also recognize the fact that the assignment 
does not become fully consummated until the check is presented for 
payment. Before that is done the depositor may in various ways 
make nugatory the tentative assignment made by the check against the 
funds on deposit. For instance, he may go to the bank before the 
check drawn by him is presented and withdraw the whole deposit, or 
he may have exhausted the same by subsequent checks presented and 
paid before the one upon which the right to hold the bank is sought. 
In the decision in Wasgatt v. Bank, supra, it is clearly intimated that 
between the execution of a check and its presentment for payment 
occurrences may intervene to prevent the consummation of the as- 
signment. 

This is in line with the language of the court in Northern Trust Co. 
v. Rogers, 60 Minn. 208, 62 N. W. 273, 51 Am. St. Rep. 526, wherein 
the status of the bank with relation to a checkholder is thus stated : 
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‘’ Before a demand for payment no assignment exists, no obligation has 
been created, no privity has grown up, and the very right of the bank 
to pay may be taken away by any one of a great number of occurrences ; 
that the act of presentment and demand, before any of these occur- 
rences has taken place, is that which creates at once, by the usage of 
business and understanding of all concerned, the obligation, the privity, 
and the appropriation, or at least the right to claim an appropriation.’’ 
In the well-considered case of Raesser v. Nat. Exchange Bank, 112 
Wis. 591, 88 N. W. 618, 56 L. R. A. 174, 88 Am. St. Rep. 979, by a 
court which, prior to the enactment of the uniform negotiable instru- 
ment law, adopted and adhered to the same rule as this court in the 
Wasgatt case, supra, it is said that, if a bank is notified by the drawer 
of a check not to pay because the payee therein procured it without 
consideration or by fraud, the bank pays at its peril. Jn Weiand’s 
Adm’r. v. State Nat. Bank, 112 Ky. 310, 65 S. W. 617, 66S. W. 26, 
56 L. R. A. 178, the court concludes that there “is no good reason 
why, as between the immediate parties to the check, where innocent 
parties are not affected, the drawer may not revoke or countermand ”’ 
a check. And neither do we see any good reason for either a rule of 
business or law which will throw the risk upon a depositary or bailee 
holding a fund under a contract or obligation with the depositor alone 
to determine at his peril who is entitled to part thereof after notice 
from the depositor that the instrument by which another claims the 
right to such part is for some reason invalid. 

Nor can it be said that by the decisions in this state, or by deduc- 
tions therefrom it is settled law that the drawer of a check may not, 
before the same is presented for payment, revoke the bank’s authority 
to pay ; hence, there is nothing to prevent the business custom and 
usage pleaded in the answer from controlling the disposition of the 
case. The general custom and usage, according to which a business, 
as, for instance, that of banking, is carried on in a state, becomes in the 
nature of a law pertaining thereto, so that parties may be said to con- 
tract with reference to it. Clarke v. Hall & Ducey Lumber Co., 41 
Minn. 105, 42 N. W. 785. Mr. Justice Mitchell, in Northern Trust 
Co. v. Rogers, supra, with regard to the matters here involved, sug- 
gests ‘that this entire question is one which should be determined 
more upon considerations of business usages and business policy than 
of mere theoretical knowledge.’’ Applying the rule indicated, the 
solution is clear; for the answer alleges that the custom and usage 
prevails between all banks in the state, including the city wherein is 
defendant’s bank, and their depositors, that before a check is pre- 
sented for payment the drawer has a right to stop payment thereof. 
Since a depositor of a bank may at any time, by drawing out his whole 
deposit, prevent payment of a check previously drawn by him, so that 
no claim whatever could be made by the payee against the drawee 
bank, we apprehend no inconvenience or injustice will result from a 
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recognition by the court of the business usage pleaded in the answer 
and admitted by the demurrer. The practice and usage pleaded be- 
comes part of the legal contract or obligation between the depositor 
and the bank under which the funds deposited are to be paid out, so 
that the checks drawn against the deposit necessarily become subject 
thereto, at least so long as such checks remain in the hands of the 
payee. 

The defendant asks us to go further, and determine that a depositor 
may stop payment of a check after it has passed into the hands of a 
bona fide innocent holder. We deem it inexpedient to discuss or de- 
termine that question on this appeal, for it is not involved in the 
demurrer. 

This cause having been set down for oral argument in violation of 
rule 15 (44 N. W. iv), no costs will be allowed. 

Order affirmed. 


AGREEMENT TO HONOR DRAFT. 


Oi| Well Supply Co. v. MacMurphy, Supreme Court of Minnesota, December 6, 1912. 138 N. W. Rep. 784 


The drawer of a draft wired the drawee: ‘+ Will you wire me that you will 
honor draft for $300 27°’ The drawee wired back, ‘+I will.”’ On the faith of these 
telegrams the plaintiff purchased the draft. It was held that the drawee was liabl 
to the purchaser, and could not defend on the ground that the drawer had not com 
plied with certain conditions upon which the draft was to be honored, it not being 
shown that the plaintiff had knowledge of such conditions. 


Action by the Oil Well Supply Company against George Mac- 
Murphy. From an order directing a verdict for plaintiff, and from an 
order denying a new trial, he appeals. Affirmed. 

Ho.t, J. The action is for a breach of an alleged agreement to 
honor a draft. The court directed a verdict for plaintiff, and defend- 
ant appeals from an order denying him a new trial. 

These are the uncontroverted facts: One Hukill, residing and do- 
ing business at Pittsburgh, Pa., applied to plaintiff to cash or buy a 
sight draft for $300 drawn by Hukill payable to his own order upon 
defendant, a relative of Hukill residing at Ortonville, Minn. Plaintiff 
promised to do so, if defendant, by telegram, would agree to accept the 
draft. Thereupon, on the same day, to wit, December 30, 1907, 
Hukill sent a telegram to defendant at Ortonville, reading: ~ Will you 
wire me that you will honor draft for $300?’’ The same day, in re- 
sponse to said message, defendant sent a telegram from Ortonville 
to E. M. Hukill at Pittsburgh, which reads: “I will.’’ Hukill there- 
upon presented the draft and the two telegrams to plaintiff which 
bought the draft, and in due course of business caused it to be pre- 


Note.—For other similar decisions see BANKING Law JouRNAL Digest, § 10. 





120 THE BANKING LAW JOURNAL 


sented to defendant for acceptance and payment. Defendant refused. 
When plaintiff learned this, it wrote defendant as follows: ‘* Oil Well 
Supply Co., Pittsburgh, Pa., January 7, 1908. Subject, E. M. Hukill 
draft Mr. Geo. MacMurphy, Ortonville, Minn.—Dear Sir; On Decem- 
ber 3lst, we cashed for Mr. E. M. Hukill a sight draft drawn on you 
for $300, which has been returned to us under protest, marked © Pay- 
ment refused’; the fees amounting to $3.08. We advanced said 
money on the strength of the telegram from you to Mr. Hukill, dated 
December 30th, reading ‘I will,’ which he told us was in reply toa 
telegram sent to you by him on December 30th, reading, © Will you 
wire me that you will honor draft for $300?’ We would like to know 
at once your reason for not honoring the draft; also whether or not 
your telegram reading, ‘I will,’ was in answer to a telegram sent by 
Mr. Hukill to you, as quoted above. Trusting to hear from you by 
return mail, and thanking you in advance, we remain, yours truly, 
| Signed] Louis Brown, Treas.’’ To this letter defendant appended this 
reply: ‘‘ Louis Brown—Dear Sir: I will say, in reply to the above, 
that my telegram, ‘I will,’ was in answer to above telegram from Mr. 
Hukill on December 20th. I was out of funds myself, and tendered a 
check from Mr. H., and it was not accepted; hence the protest. I 
presume this is all cleared up ere this. Yours truly, [Signed] Geo. 
MacMurphy.’’ 

It seems to us that the two telegrams constitute a clear and definite 
contract on the part of defendant to honor a draft for $300. The mani- 
fest purpose of Hukill’s telegram was to get defendant to agree to honor 
or accept a draft. It was not to ask for a telegram, except as a means 
of conveying an agreement or refusal to honor the proposed draft. 
There can be no doubt that plaintiff took the telegrams to be an agree- 
ment by defendant to honor the draft. Defendant appears to be an 
intelligent professional man, and it is safe to assume that he was not 
unacquainted with business methods. Hence he must have inferred 
from the telegram that Hukill wished to negotiate the draft on the 
strength of defendant’s agreement to honor it. That defendant so 
understood the purport of the telegram admits of no doubt, when the 
subsequent correspondence between him and plaintiff is considered. In 
construing written contracts, the meaning of the language employed, 
taken in its ordinary and popular sense with reference to the matter in 
hand, controls unless, when so viewed, an ambiguity still remains. If 
there be uncertainty after thus examining the agreement, the situation 


of the parties and the circumstances surrounding the transaction may 
be considered in order to arrive at the true and intended meaning of 
the ambiguous expressions used. However, we cannot find any am- 
biguity in the telegrams constituting the agreement here when applied 
to the subject-matter. In contracts made by telegrams, the fewest 
possible words are used, and often omitted words in a message are to 
be supplied from the sense or context of 2 message to which it is an 
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answer. This is so usual an occurrence in the business world that courts 
must take notice of the fact. Upon the undisputed facts, plaintiff was 
entitled to recover, and the court rightly directed the verdict, unless 
there was error in excluding certain evidence offered by defendant. 

The defendant offered to prove that long prior to December 30, 
1907, he had been in the habit of honoring drafts made upon him by 
Hukill ; that during such time defendant was in possession of valuable 
stock- pledged by Hukill to secure defendant against loss from such 
acceptances ; that prior to said date. after he had surrendered this 
stock, Hukill requested defendant to honor further drafts, whereupon 
defendant stated he would not do so unless his (defendant’s) financial 
condition at the Bank at Ortonville was such that he could conveniently 
do so, and that Hukill should also again pledge with defendant the secur- 
ities he before had; that he told Hukill not to draw any drafts on the 
defendant until he had first wired to determine whether defendant 
would honor them, and that no such telegram or request should be sent 
to defendant unless Hukill should at the same time place the said se- 
curities with defendant; and, further, that when defendant received 
the telegram, and he answered the same, it was with the expectation 
that the security would be sent him, that such security was not sent, 
and defendant was in such financial condition in his accounts at the 
bank that he could not conveniently honor the draft. We fail to see 
how the proffered proof could affect the plaintiff, which bought the 
draft on the strength of the telegrams. Defendant did not offer to show 
that plaintiff had any knowledge of either the first arrangement, under 
which defendant honored Hukill’s drafts, or this last one. 

The order must be affirmed. 


LIABILITY OF BANK ON STATEMENT THAT DE- 
POSITOR’S CHECK IS GOOD. 


Rambo vy. First State Bank, Supreme Court of Kansas, December 7, 1912. 128 Pac. Rap. 12 


One Mason had deposited to his credit in the defendant bank a check for $250. 
He delivered to the plaintiff his check for $150 in payment fora ring. The plaintiff 
called up the bank to inquire if the check was good and was told by the cashier 
that it was all right to let Mason have the ring. Later it turned out that the $250 
check was fraudulent and the defendant refused to pay Mason’s check. It was held 
that the bank was not liable to the plaintiff, since. under the Negotiable Instru- 
ments Law, the drawee of a bill is not obligated until he has accepted it in writing 


and signed the acceptance. 


Action by J. P. Rambo and W. T. Aiken against the First State 
Bank of Argentine. Demurrer to the petition was sustained, and 
plaintiffs appeal. Affirmed. 

Burcu, J. F. E. Mason deposited with the defendant a check for 


Notre. —For other similar decisions see Bankinc Law JourNaL Digest, § 100. 
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$250, and received credit therefor on account subject to check. After- 
wards he drew a check on the bank in favor of the plaintiffs for $150 to 
pay for a diamond ring which he desired to purchase of them. One of 
the plaintiffs communicated with the bank by telephone, informed the 
cashier of the pending ring transaction, and asked if the check was 
good. The cashier replied that Mason had on deposit sufficient funds 
to meet the check, that the check was good, and that it would be all 
right to let Mason have the ring. Relying on what the cashier said, 
the plaintiffs sold the ring, and took the check in payment of the price. 
The bank then discovered that the check for which it had given Mason 
credit was fraudulent, and, when the plaintiffs presented their check, 
payment was refused. The plaintiffs sued the bank for the amount of 
the check, setting up ali the facts. A demurrer was sustained to the 
petition, and the plaintiffs appeal. 

The plaintiffs base their right to recover on the principle of equi- 
table estoppel as stated in Clark v. Coolidge, 8 Kan. 189: * Asa gen- 
eral rule estoppels in pais can apply only in the following cases: (1) 
Where the party doing the act or making the admission knows at the 
time the truth of the matter about which he is acting or making admis- 
sions, or pretends that he knows the same, or has better means of know- 
ing the same than the other party. (2) Where the other party does 
not know the truth of the same. (3) Where the act or admission is 
expressly designed to influence the conduct of the other party. (4) 
Where the other party relies upon and is influenced by such acts or 
admissions.’’ All these elements, except perhaps the third, and its 
presence may be conceded, were embraced in the allegations of the 
petition. The argument is that the bank’s failure to investigate the 
genuineness of the check deposited by Mason before the plaintiffs in- 
quired about it made the loss possible, and consequently that the bank, 
although innocent of intentional wrongdoing, is the one who in justice 
and good conscience must suffer. 

The state of facts upon which liability is predicated is the old, old 
one of refusal to pay an unaccepted bill which the drawee orally recom- 
mended as good to the holder before he acquired it. The question in 
such cases is, Was it the duty of the drawee to pay the bill? If not, 
no liability attaches for refusal to pay because no duty has been violated. 
The obligation of the drawee of a bill to the holder has been dealt with 
expressly by the Legislature in the Negotiable Instruments Act. 

The drawee is not liable on the bill unless and until he accepts it. 
Section 134. Acceptance is the signification by the drawee of his 
assent to the order of the drawer, and acceptance must be in writing 
signed by the drawee. Section 139. Gen. Stat. 1909, §§ 5380, 5385. 
Section 134 relates to rights and duties, and not to form of remedy. It 
means that the drawee is not obligated to pay the holder unless and 
until he accepts, and the plaintiffs gain nothing by saying that they do 
not sue © on the bill.’’ 

Neither do they gain anything by saying that they ground their 
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action upon equitable considerations, since equity must follow the law 
in all cases in which the Legislature has intervened and prescribed 
rules of law which govern the rights of the parties. ‘° The established 
rule, although not of universal application, is that equity follows the 
law, or, as stated in Magniac v. Thompson, 15 How. 281, 299 [14 L. 
td. 696], ‘that, wherever the rights or the situation of parties are 
clearly defined and established by law, equity has no power to change 
or unsettle those rights or that situation, but in all such instances the 
maxim equitas sequitur legem is strictly applicable.’ * * * Courts 
of equity can no more disregard statutory and constitutional require- 
ments and provisions than can courts of law. They are bound by posi- 
tive provisions of a statute equally with courts of law, and, where the 
transaction or the contract is declared void because not in compliance 
with express statutory or constitutional provision, a court of equity can- 
not interpose to give validity to such transaction or contract, or any 
part thereof.’’ Hedges v. Dixon County, 150 U. S. 182, 192, 14 Sup. 
Ct. 71, 37 L. Ed. 1044. 

The negotiable instruments act entailed no hardship upon the 
plaintiffs, for they might have asked for a certified check, or might 
easily have obtained a lawful acceptance, and to permit them to recover 
on the theory proposed would loose again upon the business world the 
evils which the statute was designed to repress. 

The judgment of the district court is affirmed. All the Justices 
concurring. 


CONSIDERATION FOR NOTE. 


Bridges v. Vann, Supreme Cvurt of Kansas, November 9, 1912. 127 Pac. Rep. 604 


It is no defense for the maker of a note to say that there was no consideration there- 
for beneficial to him personally, if it appears that a benefit was conferred upon a third 
person by the payee at the instance of the maker. 


Action by J]. W. Bridges against M. W. Vann and another. From 
a judgment for plaintiff defendants appeal. Affirmed. 

Jounston, C. J. In this case the question involved is whether there 
was a good consideration for a promissory note by which the appellants, 
M. W. and Victoria Vann, promised to pay $300 to the appellee, J. W. 
Bridges. George Vann, Sr., who claimed to own the improvements on 
a tract of land in Indian Territory, was indebted to appellee in a sum in 
excess of $300, which was evidenced by promissory notes held by ap- 
pellee. The appellants desired to purchase the improvements on the 
tract mentioned. No one then had a title to or the power to convey any 
specific part of the land, but a citizen of the Cherokee Nation, who own- 
ed the improvements on a tract, was given a prior right to file on the 
same and have it allotted to him. A member of the Cherokee Nation, 
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with a right to settle upon and improve the land, made a writing trans- 
ferring the improvements on this tract to George Vann, Sr. He sold 
and transferred the improvements to the apppellants, who were Chero- 
kees, for $400, payment to be made by the execution of a promissory 
note to George Vann, Sr., for $100, and the execution of another note 
for $300 directly to appellee, who accepted that note in lieu of notes of 
that amount held by him against George Vann, Sr. The prior notes 
held by appellee were delivered and surrendered to George Vann, Sr., 
and were destroyed by him. The appellee was not a party to the sale 
and transfer of the improvements, and never claimed any title to the 
land or the improvements onit. He simply accepted the $300 note exe- 
cuted by appellants in discharge of notes of the same amount which was 
owed to him by George Vann, Sr. 

It is contended that there was no consideration for the note given to 
him by appellants for the reason that appellants never gained possession 
of the improvements, and that appellee, as well as George Vann, Sr., 
had agreed to put them in possession. Upon the question whether ap- 
pellee agreed to put appellants in possession, the testimony is conflict- 
ing and their claim is negatived by the finding that appellee was not a 
party to that contract. When the transfer was made, the appellant 
Victoria Vann could have selected the land as her surplus allotment and 
have filed upon it, and, in case any one else had made a filing thereon, 
she could have instituted a contest to determine who had the better right 
tothe landandimprovements. Although appellants, nor either of them, 
ever obtained possession of the improvements, Victoria Vann, who con- 
templated filing on the land, never made any attempt to file on it nor 
to contest the filing of anyother person. There isa finding of the court, 
based on sufficient evidence, that appellants were well informed in re- 
spect to the improvements and the entire situation, and, further, that 
no misrepresentations were made and no fraud practiced by any of the 
parties to induce appellants to enter into the contract. 

The transfer of the land, or the right to transfer it, is not involved 
in the case, but it is insisted that the promise of appellants to pay $300 
to appellee was without consideration for the reason that appellants had 
not received any benefit for their promise. It is not essential to the 
validity of the note that they were benefited by the transaction with 
George Vann, Sr., nor that they did receive what he contracted to give 
them. The consideration for the note is not the benefit received by ap- 
pellants, but it is rather the surrender and cancellation of the original 
debt held by appellee against George Vann, Sr. It has been held that: 


‘“TIt is no defense to an action on a promissory note for the maker to 
say that there was no consideration which was beneficial to him personal- 
ly; it is sufficient if the consideration was a benefit conferred upon a 
third person, or a detriment suffered by the promisee, at the instance 
of the promisor.’’ Syllabus point 3, Wright v. McKitrick, 2 Kan. App. 
508, 43 Pac. 977. It is enough if the obligee foregoes some right or 
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privilege or suffers some detriment and the release and extinguishment 
of the original obligation of George Vann, Sr., for that of appellants 
meets that requirement. Appellee accepted one debtor in place of an- 
other and gave up a valid, subsisting obligation for the note executed 
by appellants. This, of itself, is sufficient consideration for the new 
note. Underwood v. Lovelace, 61 Ala. 155; Bacon v. Daniels, 37 Ohio 
St. 279; Crowder v. Reed, 80 Ind. 1; Mulcrone v. Amer. Lumber Co. 
55 Mich, 622, 22 N. W. 67; 7 Cyc. 703; 29 Cyc. 1131; 21 A.& E 
(Encycl. of L. 671.) 

The judgment of the district court is affirmed. All the Justices con- 
curring. 


NOTE CONDITIONALLY DELIVERED. 


Tovera v. Parker, Supreme Court of Oklahoma, November 26, 1912. 128 Pac. Rep. 101. 


A note may be delivered to the payee upon an agreement that it shall not take 
effect until the happening of a certain event. In such case, if the event does not 


occur, an action cannot be maintained on the note by the payee or his assignee. 


Action by J. W. Parker and L. R. Cocklin against W. A. Tovera. 
Judgment for plaintiffs, and defendant brings error. Reversed. 

TURNER, C. J. On January 13, 1909, J. W. Parker and L. R. Cock- 
lin, partners as Parker & Cocklin, defendants in error, sued W. A. 
Tovera, plaintiff in error, in the county court of Lincoln county in re- 
plevin for two mules, alleging a special property therein and right of pos- 
session thereto by virtue of a chattel mortgage thereon, executed by de- 
fendant to the Lincoln County Co-Operative Association, a corporation 
at Wellston, Okl., on February 17, 1908, to secure to the corporation a 
non-negotiable promissory note for $100 of even date, and by the corpor- 
ation, for value before maturity, indorsed to plaintiff, and which said note 
was due and unpaid. After answer filed, in effect a general denial, there 
was trial to a jury and judgment for plaintiffs, and defendant brings the 
case here. 

From the testimony it appears that the corporation was doing busi- 
ness at Wellston, and about January 1, 1908, desiring to establish a 
branch at Midlothian in that county, sent its agents throughout that 
vicinity to take subscription notes for its stock ; that defendant executed 
his three promissory notes therefor, aggregating $100, payable to the 
corporation, and thereafter took certain steps to investigate its affairs; 
that on February 17, 1908, a stockholders’ meeting was called at Midlo- 
thian schoolhouse, and defendant attended, together wtth other stock- 
holders and friends of the corporation; that a Mr. Eddy, the business 
manager of the corporation, addressed the meeting and explained to 
those who had executed unsecured notes for stock, as had defendant, 
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that such could not be used at the bank as collateral for borrowing 
money, and that it was desirable that secured notes be executed; that 
a certain gin and the Christie stock of goods were for sale at Midlo- 
thian, which the corporation desired to purchase ; whereupon the note 
and mortgage in question were executed. Thus far there is no conflict 
in the testimony. But fromthis point it conflicts. Witnesses for plain- 
tiff testify that the same were then and there executed and delivered to 
the corporation conditionally upon the strength of an understanding with 
Mr. Eddy, gathered from his statements there made in open meeting, 
that if the corporation could get 100 secured notes of like amount it would 
purchase the gin and stock of goods, but if it could not the notes would 
be returned to the makers. Other witnesses testify that such was not 
the understanding, but that the understanding was that the notes were 
executed in payment for stock in the concern which, they say, was sub- 
sequently issued. All agree that the desired 100 secured notes of like 
amount were never obtained: nor were the gin and stock of goods pur- 
chased by the corporation. 

Thus it will seem that the case turned upon the question of fact 
whether the note and mortgage forming the basis of plaintiff’s title were 
or were not delivered conditionally. This question was submitted to 
the jury and found in favor of plaintiff, which would settle it, so far as 
we are concerned, had not the court instructed: ~~ The jury are instruct- 
ed, as a matter of law, that a delivery in escrow can only be made to a 
stranger. It cannot be made toa party to the transaction. And that 
if delivery in escrow be made to a party to the transaction, no matter 
what may be the form of the words or condition upon which it is deliver- 
ed, the note takes effect discharged of the condition on which the deliv- 
ery was made.’’ This was error as assigned. It is not true, as there 
stated, that it takes the intervention of a third party to make an escrow 
note effectual; but the same may be conditionally delivered, as here, to 
the payee. 4 Am. & Eng. Enc. of Law, p. 204, says: “’ Bills and notes 
may be delivered to take effect, not at all events, but conditionally upon 
the happening of a future contingency, and this may be accomplished 
either by a formal delivery in escrow into the hands of a third person 
for the promisee, or by delivery to the promisee himself in the nature of 
an escrow; the intervention of a third person not being absolutely ne- 
cessary, according to the better doctrine, to make the transfer in effect 
conditional.’’ 

Recognizing this doctrine in Farmers’ Bank of Roff v. Nichols, 25 
Okl. 550, 106 Pa. 835, 138 Am. St. Rep. 931, 21 Ann. Cas. 1160, we said: 
‘“ The authorities hold that where the maker of a note delivers it to the 
payee with the agreement that it shall not take effect until the happen- 
ing of a certain contingency or the performance of a certain condition, 
and where neither the contingency has occured nor the condition been 
performed, the note never becomes operative ; and an action thereon by 
the payee or his assignee with notice cannot be maintained. Johnson v. 
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First National Bank of Morrison, 24 I]. App. 352 ; Mendenhall v. Ulrich, 
94 Minn. 100, 101 N. W. 1057. See, also, Myrich v. Purcell et al. [95 
Minn. 133, 103 N. W. 902], 5 Ann. Cas. 148. And this is true although 
the contemporaneous agreement be parol. Graham et al. v. Remmel, 
76 Ark. 140, 88 S. W. 899[6 Ann. Cas. 167 ]; Mehlin v. Mut. Res. Fund 
Life Ass’n, 2 Ind. T. 396, 51 S. W. 1063; Joyce on Defenses to Com. 
Paper, § 310.’’ 

In Burke v. Dulaney, 153 U. S. at page 233, 14Sup. Ct. at page 818, 
38 L. Ed. 698, Mr. Justice Harlan, speaking for the court, said: “The 
issue here is between the original parties tothe note. And the evidence 
offered by the appellant, and excluded by the court, did not in any true 
sense contradict the terms of the writing in suit, nor vary their legal im- 
port, but tended to show that the written instrument was never, in fact, 
delivered as a present contract, unconditionally binding upon the obli- 
gor according to its terms from the time of such delivery, but was left 
in the hands of Dulaney, to become an absolute obligation to the maker 
in the event of his electing, upon examination or investigation, to take 
the stipulated interest in the property in question. In other words, ac- 
cording to the evidence offered and excluded, the written instrument, 
upon which this suit is based, was not, except in a named contingency, 
to become a contract, or a promissory note which the payee could at 
any time rightfully transfer. Evidence of such an oral agreement would 
show that the contingency never happened, and would not be in con- 
tradiction of the writing. It would prove that there never was any con- 
cluded, binding contract entitling the party who claimed the benefit of 
it to enforce its stipulations.’’ 

Reversed. All the Justices concur. 


NOTE ISSUED AFTER MATURITY BY PAYEE. 


Hawkins v. Wiest. Kanseas City, Missouri, Court of Appeals, December 9, 1912. 151 8S. W. Rep. 788. 
The defendant, payee of a note, after its dishonor and after he had obtained a judg- 
ment on it against the maker, indorsed it to a person, who indorsed it to the plain- 
tiff. It was held that the note thereupon became in effect a note payable on demand 
and that the holder could recover from the defendant without presentment to the 
maker and notice of dishonor. 


Action by J. A. Hawkins against Charles A. Wiest. Judgment for 
defendant, and plaintiff brings error. Reversed and remanded. 

ELLison, J. Plaintiff’s action is founded on a promissory note. The 
judgment in the trial court was for defendant. 

It appears that the note was executed to defendant by John and 
Martha Birchfield, that it was negotiable in form, was for $350 with 
interest, and was dated the 5th of March, 1907, due one year after date. 


Novte:—For similar decisions see BANKING Law Journal Digest, § 391. 
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On the back is a credit of $24.72, and the blank indorsement of defend- 
ant and also the blank indorsement of R. M. Johnson, ©‘ Without re- 
course.’’ The evidence disclosed that defendant, as payee, brought 
suit against the Birchfields on the note in the Buchanan county circuit 
court, and on February 3, 1909, nearly a year after it became due, ob- 
tained judgment. The note was obtained from the files of the circuit 
court by defendant, and on January 5, 1910, he indorsed it for value by 
the blank indorsement appearing thereon to R. M. Johnson, and the 
latter thereafter indorsed it by the above indorsement on the back there- 
of to plaintiff without recourse. 

The petition alleges that the judgment was unknown to plaintiff when 
he purchased the note, and “that by reason of the judgment the note 
as against the makers thereof merged into the judgment, and for that 
reason no presentment to the makers for payment was made by plain- 
tiff, and no notice of presentment, demand, and non-payment given to 
defendant.’’ 

The foregoing shows that defendant, the payee of the note, after re- 
covering judgment upon it against the makers, and after it was due, 
started it out afresh by negotiating it to Johnson, who indorsed to plain- 
tiff. It is true that an indorsee of an overdue negotiable note takes it 
subject to all proper defenses as between the original parties to it, the 
maker and the payee. But it should not be overlooked that a note, ne- 
gotiable in form, being overdue, does not destroy its negotiability. A 
bill indorsed after due becomes a new bill at sight (Davis v. Francisco, 
11 Mo. 572, 49 Am. Dec. 98; Kelly v. Staed, 136 Mo. 430, 37 S. W. 
1110, 58 Am. St. Rep. 648), or as expressed in our present statute, be- 
comes a note payable on demand (section 9978, R. S. 1909). And or- 
dinarily there must be demand, notice, and protest. Therefore when 
defendant, after obtaining judgment upon the note against the makers, 
took possession of it and reissued it, though after due, it became a new 
instrument payable on demand. 

Defendant, however, insists, that the note became extinct by merger 
into the judgment. So does it lose vitality, as to the maker, by payment, 
yet if it be reissued by the payee, as to him it becomes a legal obligation, 
a new bill at sight. Kelly v. Staed, supra. It seems to us it would be 
most unjust and unreasonable to permit defendant, who reissued the 
note after obtaining judgment upon it, to escape liability for his act to 
his indorsees on the plea that there was no note, that it had become void 
by being merged in the judgment. To do so would be in the face of 
the statute itself (section 10035, R. S. 1900), which declares that every 
person negotiating a note warrants “‘ that it is in all respects what it 
purports to be,’’ and “‘ that he has no knowledge of any fact which would 
impair the validity of the instrument, or render it valueless.”’ 

We think from the fact that defendant himself had put the note into 
a judgment against the makers it became functus officio as to them, and 
as to them became merged in the judgment, and there remained no right 
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to pursue them on the note; their liability being transferred to the 
judgment. Tourville v. Wabash Ry. Co., 148 Mo. 614, 623, 50S. W. 
300, 71 Am. St. Rep. 650 ; Freeman on Judgments, § 215. There was 
therefore no right to present the note to the makers for payment, and 
no right in any one to expect it would be paid, if presented. It was no 
longer an obligation against them. In such circumstances defendant 
has no right to require demand and notice as a prerequisite to his lia- 
bility as indorser. 

The judgment should have been for the plaintiff, and it is according- 
ly reversed and the cause remanded. All concur. 


LIABILITY OF PARTNER SIGNING NOTE. 


International Trust Co. v. Caroline, New York Supreme Court, Appellate Division, November 8, 1912. 
137 N. Y. Supp. 932. 


Where a note is signed ‘*Caroline Leather Co., by Harry Caroline,Prop.,”’ Caro- 
line is not individually liable on the note. The leather company was a partnership,- 
of which Caroline was a member. 


Action by the International Trust Company against Israel Caroline. 
From a judgment for plaintiff, defendant appeals. Reversed, and new 
trial ordered. 

Brur, J. The complaint sets out that certain notes were made in 
favor of plaintiff by Caroline Leather Company and signed, ‘ Caroline 
Leather Co., by Harry Caroline, Prop.,’’ and that defendant indorsed 
the same. Asa separate defense the defendant sets up that the Caroline 
Leather Company was a copartnership, in which he was a partner; that, 
subsequent tothe making of the notes in suit, the copartnership execut- 
ed an assignment of certain assets to trustees for the benefit of creditors, 
upon the condition that all the creditors who became parties thereto, 
took whatever dividends accrued in full payment of all claims “ against 
the defendant and his copartners, or any of them;’’ that the plaintiff 
took such dividend, ‘which said sum the plaintiff accepted as a full and 
final payment of any and all claims which he then had against the Caro- 
line Leather Company of which the defendant was a copartner.’’ 

The appeal is based on the fact that the learned court below dis- 
missed the separate defense. The motion for a dismissal of the com- 
plaint was not very clear. If plaintiff meant to claim therein that the 
notes in suit were the notes of Harry Caroline, individually, and not 
the notes of the partnership, the Caroline Leather Company. the claim 
cannot be sustained. The notes were not signed by Harry Caroline, 
and the complaint itself alleged that they were made by the Caroline 
Leather Company. 

Judgment reversed, and new trial ordered, with costs to appellant to 
abide the event. All concur. 


Nore.—For other similar decisions see BANKING Law JourNnaAL Digest, § 358. 
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COLLECTION OF NOTE. 


Albert v. State Bank, New York Supreme Court, Appellate Term, October, 1912. 138 N. Y. Supp. 237. 


Plaintiff deposited with defendant for collection a note payable at another bank. 
The note was presented and, in accordance with a custom which defendant claimed 
existed among banks, the note was stamped ‘accepted’ and returned to defendant 
to be sent in with exchanges next day through the clearing house. In the mewn- 
time the bank at which the note was payable failed. While the custom referred to, 
if established, would have bound the plaintiff, it was held that the defendant failed 
to prove the existence of the custom and the plaintiff was allowed to recover. An- 
other ground on which recovery was allowed was that, after the note was stamped 
‘‘ accepted,” and before it was put through the clearing house, credit was given 
therefor in the plaintiff's passbook and he was notified that the note had becn paid. 
The credit was held binding on the defendant bank. 


Action by Isaac Albert and another against the State Bank. From 
a judgment for plaintiffs, defendant appeals. Affirmed. 

CRANE, J. The plaintiffs deposited a note made by the Acme Column 
Company with the defendant for collection. The note was dated March 
15, 1910, and payable 20 days after date, at the Union Bank of Brooklyn, 
Seventeenth Ward Branch. The note was entered in the plaintiffs’ 
passbook as for collection. On the due date the defendant presented 


the note for payment at the Union Bank, which was thereupon stamped 
‘“ Accepted,’’ returned to the State Bank, and sent with exchanges the 
next day through the clearing house. Inthe meantime the Union Bank 
had failed, and the note was returned to the State Bank unpaid. There 
were sufficient funds of the Acme Column Company on deposit in the 
Union Bank on the 4th day of April to have paid the note; but the 
reason cash was not given at the time of presentment was stated to bea 
custom among banks to stamp notes as accepted and send them through 
the clearing house for payment like other exchanges. When this note 
was returned to the State Bank, stamped ‘* Accepted,’’ and before it 
had been put through the clearing house, the State Bank had entered 
in the plaintiffs’ deposit book the amount thereof as a credit, and in- 
formed them through its agent that the note had been paid. As the 
defendant has refused to recognize this credit, the plaintiffs have brought 
this action to recover the amount of the note which the defendant at- 
tempted to collect in their behalf. 

It is undoubtedly the general rule that a bank, undertaking to col- 
lect a note for a depositor, must accept in payment legal currency, 
or bills which pass as money, and has no right to accept certification of 
acheck, instead of payment. Daniel on Negotiable Instruments, § 335 ; 
Ward v. Smith, 74 U. S. [7 Wall.] 447, 19 L. Ed. 207. But this gen- 
eral rule must give way to a custom to the contrary, well establish- 
ed among bankers, and not unreasonable. Thus a general and univer- 
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sal custom among bankers to accept checks in payment of claims which 
they hold for collection is binding upon their customers, and has been 
considered a careful discharge of the duties of collecting agents. 
Farmers’ Bank & Trust Company of Stanford v. Newland, 97 Ky. 464, 
31 S. W. 38, 17 Ky. Law Rep. 329; Kershaw v. Ladd, 34 Or. 375, 56 
Pac. 402, 44 L. R. A. 236; Jefferson County Savings Bank v. Com- 
mercial National Bank, 98 Tenn. 337, 39 S. W. 338; Kirkham v. Bank 
of America, 165 N. Y. 132, 58 N. E. 753, 80 Am. St. Rep. 714. In 
this state, however, such a custom or usage among banks must either 
be known to the depositor, or be so general and common as to raise the 
presumption that he had it in mind at the time of the deposit for col- 
lection. Walls v. Bailey, 49 N. Y. 464, 10 Am. Rep. 407; Botany 
Worsted Works v. Wendt, 22 Misc. Rep. 156, 48 N. Y. Supp. 1024; 
Rickerson vy. Hartford Fire Insurance Co., 149 N. Y. 307, 43 N. E. 
856 ; Robertson v. National Steamship Company, Ltd., 139 N. Y. 416, 
34 N. E. 1053. 

It was for the defendant, therefore, to establish in this case a custom 
to accept in payment of notes the acceptance thereof and the collection 
through the clearing house, and to prove, further, that it was of such 
age and character that the plaintiffs must be presumed to have ac- 
quiesced in it when they gave their note to the defendant for collection. 
The only witness called to prove this custom was an officer of the bank 
with whom one of the plaintiffs had had a serious dispute, and who was 
necessarily an interested witness. His testimony as to the usage did 
not state for how long a time such practice had been common. As the 
plaintiffs denied all knowledge of any such custom, a question was 
raised for the jury to determine as to the validity of this defense, and, 
having found for the plaintiffs, their verdict should not be disturbed. 

But the plaintiffs were entitled to recover, in our opinion, upon 
another ground, and that is the entry in their deposit book of this note 
as a credit and the statement to one of them by the defendant’s repre- 
sentative that it had been paid. 

‘’ The general rule is that credit given in a passbook binds the 
bank, and in the absence of some clerical mistake with respect to the 
entry, when the credit entry has been made, the bank has then charged 
itself with a debt absolutely due to its customer.’’ Kirkham vy. Bank 
of America, supra. 

The statement by Judge Gray in his opinion in that case is applicable 
here : 

*“ The defendant must be deemed to have intended to treat the draft 
as paid, and that that intention was conclusively expressed when it en- 
tered the item as a credit to the plaintiff.’’ 

See, also, Moore v. Riverside Bank, 25 Misc. Rep. 720, 55 N. Y. 
Supp. 615. 

Even if the admission of the testimony of the witness Bedell as to 
the books of the Union Bank were error, it was harmless, as it suffi- 
ciently appears by the acceptance of the Union Bank that the Acme 
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Column Company had sufficient funds on deposit to meet the note. 
Judgment affirmed, with costs. 
ASPINALL and PutTNnaM, JJ., concurred. 





LIABILITY OF PAYEE WHO INDORSES. 


Burwell v. Gaylord, Supreme Court of Minnesota, November 20, 1912. 138 N. W. Rep. 685. 


The liability of the payee of a promissory note, who indorses the note, is that 
of indorser and the giving of due notice of dishonor must be proven in order to 


charge him as such. He cannot be made liable as maker. 


Action by C. H. Burwell against E. S. Gaylord. From an order 
overruling a demurrer to the complaint, defendant appeals. Reversed 
and remanded. 

Ho tt, J. Suit on a promissory note. A demurrer to the complaint 
was overruled, and defendant appeals. 

The complaint alleges that one George W. Hale, on October 8, 
1898, executed and delivered his promissory note, whereby he prom- 
ised to pay to the order of defendant herein $200 in six months from 
date, with interest. It is then alleged that, before delivery of the note, 
defendant for value indorsed his name thereon, for the purpose of giv- 
ing credit thereto and inducing plaintiff to accept the same, and that 
plaintiff did accept and is the holder of the note. Itis also alleged that 
at maturity the note was presented for payment, and payment refused. 

[1, 2] There is one fatal defect in the complaint, in that it fails to 
allege notice of dishonor to defendant. Michaud v. Lagarde, 4 Minn. 
43 (Gil. 21); 8 Cyc. 126, and cases there cited. The pleading is evi- 
dently drawn in an attempt to make defendant, the payee named in the 
note, a maker. But, under an unbroken line of decisions in this state, 
this may not be done. Levering v. Washington, 3 Minn. 323 (Gil. 227); 
Barnard v. Gaslin, 23 Minn. 192; Coon v. Pruden, 25 Minn. 105; 
People’s Bank v. Rockwood, 59 Minn. 420, 61 N. W. 457; Bowler v. 
Braun, 63 Minn. 32, 65 N. W. 124, 56 Am. St. Rep. 449; and Porter v. 
Winona & Dakota Grain Co., 78 Minn. 210, 80 N. W. 965. 

Barnard vy. Gaslin, supra, approves the trial court’s conclusion of 
law: © That the defendant, W.H. Gaslin, being the payee of the prom- 
issory note upon which this action is brought, his relation is such that 
he cannot, in law, be held to be the maker of such note, even though 
his indorsement was for the purpose of giving credit to the note.’’ In 
Coon v. Pruden, supra, where there was an attempt to prove that de- 
fendants intended to become makers by their indorsement, though nam- 
ed as payees, Chief Justice Gilfillan says: ‘The case is not analogous 
to those in which parol evidence has been admitted to show the char- 
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acter which a party writing his name on the back of the note intended 
to assume. That can be done only where such character is not shown 
by the writing itself, as where, at the time of making a note, a party 
other than the payee indorses it.’’ 

The defendant in the case before us is named as pavee in the note, 
and when he placed his name. on the back thereof his legal obligation 
became complete, clear, and unambiguous, to the effect that if the note, 
when due, was presented to the maker for payment and not paid, he 
(the defendant) would, upon due notice of dishonor, pay. In Dennis 
v. Jackson, 57 Minn. 286, 59 N. W. 198, 47 Am. St. Rep. 603, an at- 
tempt was made to prove that one, not the payee, who wrote his name 
on the back of the note before delivery, was an indorser and not a mak- 
er ; but this court held it could not be done. The same reasoning for- 
bids the payee indorser from being shown a maker. 

The rule established by the cited cases in this state obtains in other 
jurisdictions, as appears from the following, among others: First Nat. 
Bank v. Payne, 111 Mo. 291, 20 S. W. 41, 33 Am. St. Rep. 520; Finley 
v. Green, 85 Ill. 535; Bigelow v. Colton, 79 Mass. (13 Gray) 309, 74 
Am. Dec. 633; Dubois v. Mason, 127 Mass«37, 34 Am. Rep. 335. 

The order overruling the demurrer to the complaint must therefore 
be reversed, and the action remanded for further proceedings. 


NEGOTIABILITY. 


Bell v. Riggs, Supreme Court of Oklahoma June 25, 1912, rehearing denied October 23, 1912. 127 
Rep. 427. 


The following clause in a note destroys its negotiability: ** Interest coupons are 
hereto attached representing the interest from date to maturity, which with this 
principal note are secured by a mortgage deed of even date. If any installment of 
interest be not paid at maturity, this principal note and all interest due thereon shall 
become due and payable at once, without notice, at the option of the holder of this 
note. This note is executed upon the condition that partial payments in any amount 
not exceeding one-fifth of the principal in any one year, will be received at any 
time, at the office of said company in Wichita, Kansas, and that the interest will be 
rebated from the date of such payments.” 

The note in question was executed prior to the adoption of the Negotiable In- 
struments Law. Consequently that statute does not apply. 


Action by Daniel A. Riggs and another against the Winne Mortgage 
Company and others. Judgment for plaintiffs, and defendants James 
B. Bell and another bring error. Affirmed. 


Rosser, C. The note provided that, if any interest coupon should 
not be paid at maturity, the note with interest should immediately 
become due and payable, at the option of the holder. It further pro- 


Norr.—For other simliar decisions see BANKING LAW JouRNAL Digest, §§ 304, 306. 
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vided that partial payments of not more than one-fifth in any one year 
would be received by the company at any time, and that interest would 
be rebated from the date of the payment. In Randolph v. Hudson, 12 
Okl. 516, 74 Pac. 946, Justice Irwin said: ‘* From a careful considera- 
tion of all the authorities, we think the true rule as to negotiable paper 
is that certainty as to payor and payee, the amount to be paid, and the 
terms of payment is an essential quality of a negotiable promissory 
note, and that it is not sufficient that the amount necessary to liquidate 
the note on the day when due can be determined, but that certainty 
must continue until the obligation is discharged.’’ This decision fol- 
lowed Hegeler v. Comstock, 1 S. D. 138, 45 N. W. 331, 8 L. R.A. 
393, and has remained the rule in Oklahoma as well as South Dakota 
and California, in both of which states the statute was the same as was 
the statute of Oklahoma at the time the note was given. In Merrill v. 
Hurley, 6 S. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859, the court 
said: ‘* This court has placed itself in line with a class of authorities 
which require such a degree of certainty that the exact amount to 
become due and payable at any future time is clearly ascertainable at 
the date of the note, unimfluenced by any condition not certain of ful- 
fillment.’’ In the case of Farmers’ Loan & Trust Co. v. McCoy & 
Spivey Bros., 122 Pac. 125, in which Commissioner Sharp rendered the 
opinion, a note somewhat similarto the one in suit here was under 
consideration, and the doctrine of the South Dakota cases was foilowed. 
It is not necessary to review the authorities upon the question so lately 
before this court. In addition to the cases to which reference has been 
made, it is sufficient to refer to Clevenger v. Lewis, 20 Okl. 837, 95 
Pac. 230,16 L. R. A. (N. S.) 410, 16 Ann. Cas. 56; Clowers v. 
Snowden, 21 Okl. 476, 96 Pac. 596; Cotton v. John Deere Plow Co., 
14 Okl. 605, 78 Pac. 321. From a study of these and other cases 
which they refer to it will be seen that they support the rule in Ran- 
dolph v. Hudson, 12 Okl. 516, 74 Pac. 946. Stated in another way, 
that rule is that if the date when due or the amount to be due depend 
upon conditions uncertain of fulfillment, and cannot be determined 
from the face of the note itself at the time of its execution without 
reference to extraneous circumstances, the note is not negotiable. 
Applying that rule, it is clear that the note now under consideration 
Was not a negotiable instrument, because the time when it was due 
depended on whether the interest was regularly paid, and whether the 
holder exercised his option to declare it due. Further, the maker had 
the right to pay one-fifth every year, and stop the interest as to that 
much, though, if the interest was paid, the one-fifth he might have 
paid was not overdue. The date of the note must be borne in mind. 
No opinion is expressed as to the effect of such a provision since the 
passage of the negotiable instruments act. 

It is not necessary to decide the question as to whether the reserva- 
tion of a portion of the interest in the written assignment from the 
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Winne Mortgage Company to M. Pauline Bell subjected the note to 
defenses in her hands. Without deciding the question, it is not im- 
proper to say that the authorities seem to hold that, to cut off the 
maker from making the same defenses against the indorsee he had 
against the payee, the entire interest and property in the note must 
be transferred. Goldman v. Blum, 58 Tex. 630. 


CONSTRUCTION OF NOTE AS TO INTEREST. 


Peirpoint ¥. Pei: point, Suj reme Court of Appeals of West Virginia, December 10, 1913. 768. E. Rep. 848. 


A note, payable ** one day after date,” written on a blank form, provided ax fol- 
lows: ** With interest at 6 per cent. per annum w7zthout interest.” The figure ** 6» 
and the words ‘‘ without interest’ were written and the rest of the provision was 
printed. A revenue stamp was affixed so as to cover the words and figure, ‘+ With 
interest at 6."° It was held that the note was payable ‘‘ one day after date 
without interest,” and drew interest only from the time of demand of payment or 
the bringing of suit. 


Action by Juliette Peirpoint, administratrix, against C. K. Peir- 
point. Judgment for defendant, and plaintiff brings error. Affirmed. 

MILLER, J. One of the notes sued on, written on a blank form, in 
part, is asfollows: ‘One day after date I,’’ etc., and after partially re- 
moving an internal revenue stamp, except as tothe figure ‘6’’ inserted 
in the blank space, and the words in italics at the end of the clause, the 
printed form reads: ‘* With interest at 6 per cent. per annum without 
interest.’’ The words and figure covered by the revenue stamp are, 
‘* With interest at 6.’’ 

The sole question presented is, did the court below err in setting 
aside the verdict of the jury and awarding the defendant a new trial ? 
The ground for the court’s action was that the jury had improperly 
included interest on the note from one day after its date to the date of 
the verdict. 

A proper decision depends on what construction should be given 
the terms of the note just quoted. The maker and payee were 
brothers. The court below concluded that by covering with the 
revenue stamp the words “ With interest at 6,’’ and adding in ink, 
the words ‘‘without interest,’’ the parties intended to cancel the words 
first quoted, so as to make the note bear no interest, at least until 
demand made, or suit brought and judgment recovered. 

We think it clear that the court properly interpreted the contract. 
This is manifest not only from the fact that the parties covered the 
first words with the revenue stamp, but from the use of the last words, 
which are wholly inconsistent with the first and repugnant to them. 
The fact that the figure “‘ 6'’ was written in the blank is emphasized. 
That is a circumstance of course; but it is easily explained, on the 
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reasonable theory. that in drafting the note the scrivener, likely one 
of the parties, contemplated interest; but before it was executed the 
maker and payee being brothers, and friendly, it was agreed that no 
interest should be charged, and the last words “* without interest,’’ 
were inserted, and being irreconcilable with the first were intended 
to be dominant on the question of interest. Even if the first words 
had not been so cancelled, and stood out, we think the general rule 
would be applicable, that where a contract is partly printed and partly 
written, and there is conflict between the printing and the writing, the 
writing should prevail. 9 Cyc. 584 and cases ir note. Beal, Cardinal 
Rules of Leg. Int. (2d Ed.) 114; 5 Am. Dig. (Dec. Ed.) Title ‘* Con- 
tracts,'’ $ 163. 

Treating the first words as cancelled there is no room of course for 
the application of the general rule relied on, that where there is con 
flict, the first words employed should prevail. That rule probably 
originated in the construction of deeds, and should not prevail, where 
the first words are inconsistent with later words expressing the 
dominant purpose of the instrument. Note to Wis. Mar., etc., Bank 
v. Wilkin, 60 Am. St. Rep. 93-4. 

But treating the first words as cancelled, and the words ©’ without 
interest ’’ as dominant, and expressive of the intention of the parties, 
when by proper construction should interest begin to run? Plaintiff 
says, trom the date of maturity—one day after date, ihat means, the 
note being dated January 9, 1901, from January 11, 1901, as according 
to Taylor v. Jacoby, 2 Pa. 495, 45 Am. Dec. 615, Raefle v. Moore, 58 
Ga. 94, and other cases, the maker has the whole of the next day after 
date to make payment, and could not be sued until the day following. 
We cannot concur with counsel in their interpretation of the instrument. 

Few precedents are found on the real question at issue. Counsel 
for plaintiff in error rely, first, on certain general rules, namely, that 
in construing contracts, a reasonable rather than an unreasonable con- 
struction—one that is just to both parties rather than unjust, should 
be given, citing 17 Am. & Eng. Ency. Law, 18, and Bishop on Cont., 
sections 400, 417; second, on the general rule laid down in Virginia 
and in this state, that, money of one man, used by another, justly calls 
for compensation by way of interest, citing 4 Minor’s Inst. (2d Ed.) 
819, and cases cited, and our case of Shank v. Groff, 45 W. Va. 547, 
32 S. E. 248; and, third, that courts will construe words most strongly 
against the party using them, words in a promissory note most 
strongly against the maker, citing Clark on Cont. 593. The correct- 
ness of these general rules is not challenged: but what particular 
application have they to the case in hand? The judicial precedents 
cited for their application to the case at bar, are McKinlay v. Black- 
ledge, 3 N. C. 28, and Roberts v. Smith, 64 Tex. 94, 53 Am. Rep. 
744. In the first case it was held that a contract to pay money seven 
years after date without interest, will draw interest after maturity. 
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The other case involved a note payable six months after date without 
interest. It was held that the note bore interest from maturity. 

Now, in support of the judgment below counsel for defendant, by 
way of argument, say, that the old rule of the common law was that 
without specific contract interest was not recoverable ; and since it is 
now largely the subject of statutory regulation, it should be controlled 
thereby. In this state, as in others, interest is limited only by the 
legal rate fixed. As is true of other contracts, a contract for interest 
should be construed according to the intention of the parties. 16 Am. 
& Eng. Ency. Law 1001. And as this authority says, at the same 
page: So also the terms of the contract must, if possible, be con- 
strued to mean something rather than nothing at all.’’ And inthe 
same volume, at page 1006, we find the foilowing, supported by deci- 
sions cited: “‘ As a matter of course, the acts of the parties and the 
terms of the particular contract from which an implication of intent not 
to charge or pay interest may arise are proper subjects for considera- 
tion, and where such is the obvious or most reasonable construction, no 
interest is recoverable. And where the party seeking an allowance of 
interest may rely on an implied promise for its recovery, he must 
establish sufficient facts to support the implication.’’ From 22 Cyc. 
1553, we quote the following: “If a contract makes provision for the 
suspension of interest for any particular period of time, or upon a cer- 
tain contingency, such suspension will be permitted to control, and 
the running of interest will be governed by its terms.’’ 

In the light of these rules and authorities, what construction should 
we give the words of the instrument, © without interest’’? To say 
that they mean without interest before maturity, renders them practi- 
cally meaningless, which is opposed to one of the rules of construction. 
It may be said in reply, that such would be the effect with respect to 
undertakings maturing after a longer period. But when such terms 
are used in instruments running for a longer period, as for seven 
years, or six months, as in the cases cited and relied on by plaintiff’s 
counsel, though in a sense meaningless, the evident intent then is to 
negative any inference of an intent to pay interest before maturity. 
But where the note or undertaking is to mature, as in this case, one 
day after date, the parties could not reasonably have had in mind the 
interest for one day, on so small an amount as is involved here. In 
this case, we think, the parties must have intended to suspend the 
interest for a longer time than the one day. Whatdidtheyintend? A 
note payable one day after date is for all practical purposesa note payable 
on demand. A note payable ‘* on demand after date ’’ or “* after date,"’ 
and not otherwise expressing any time for payment, according to some 
authorities is in effect a note payable on demand. 2 Rand. on Com. Paper, 
$ 1040, citing Hitchings v. Edmands, 132 Mass. 338; Morrison vy. Morri- 
son, 102 Ga. 170, 29 S. E. 125; Dodd v. Denny, 6 Or. 156. Of course 
we must not be understood by citing these cases to hold that a note, 
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” 


payable “‘one day after date’’ is a note payable on demand, and 
governed in all respects by the rules and principles applicable to 
demand notes. What we are endeavoring to do is to fortify our con- 
clusion that where a note, as in this case, is made payable ‘‘one day 
after date * * * without interest,’’ the reason for postponing the 
running of interest is substantially the same as upon a demand note or 
due bill, for the parties, if nothing else appears to the contrary, by the 
very nature and character of the instrument must have so intended. 
The general rule is that interest on a debt payable on demand runs 
only from the time when a demand is made. 22 Cyc. 1548. 

Interest being the subject of contract, our cases hold, that where 
interest is contracted for at less than the legal rate, that rate will 
control after maturity and judgment as well as before. Pickens v. 
McCoy, 24 W. Va. 344. See, also, Cecil v. Hicks, 29 Grat. (Va.) 1, 
26 Am. Rep. 391. 

Our conclusion is to affirm the judgment. 


PROVISION FOR ATTORNEY’S FEE NOT EN- 
FORCEABLE. 


W.H. Carsey & Co, v. Swan & James, Court of Appeais of Kentucky, November 8, 1912. 1508. W. 
Rep. 534. 


In Kentucky a provision in a note for the payment of an attorney's fee for bring- 
ing suit thereon is regarded as a penalty, contrary to public policy, and is not en- 
forceable. 


Action by W. H. Carsey & Co. against the firm of Swan & James, 
composed of J.B. SwanandG.C. James. Judgment for plaintiff against 
G. C. James, and petition dismissed as to defendant Swan, and plaintiffs 
appeal. Reversed and remanded. 

Appellants cannot, however, recover of appellee the fee claimed for 
services performed by their attorney in bringing this action although 
the notes sued on contain an agreement to that effect, and such a fee is 
recoverable under the laws of the state of Tennessee. We have repeat- 
edly held that a provision in a note, as to the payment of an attorney’s 
fee for bringing suit thereon is in the nature of a penalty, against 
public policy, and not enforceable in this jurisdiction. Rilling v. Thomp- 
son, 12 Bush 310; Thomasson v. Townsend, 10 Bush 114; Gaar v. 
Lou. Banking Co., 11 Bush 180, 21 Am. Rep. 209. 

For the reasons indicated, the judgment is reversed as to the appel- 
lee Swan,andcause remanded fora new trial consistent with the opinion. 


Nore.—For other similar decisions see BANKING LAw JouRNAL Digest, § 51. 
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Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER X. (Continued). 
The Credit Department (Continued). 
THE STATEMENT. 

The third source of information is the statement of the borrower. 
This should be required by the bank at least once a year. If the bor- 
rower could only realize it, this is not only a protection to the bank, 
but a protection to him. The bank is a friendly interested party, and 
if it finds something wrong with the man or the business, the customer, 
if wise, will profit by the criticism. Itis certainly no more to the bank’s 
advantage than to the honest customer’s, that the latter be solvent. 
What the National Association of Credit Men published as *‘ the em- 
bodiment of the thoughts and experiences of scores of the leading 
credit men of the United States’’ is as applicable to the statement asked 
by the bank as the statement asked by the business house. It is 
headed “‘ The Reciprocal Value of a Signed Statement ’’ and reads: 

‘’ Good credit in the markets of the world enables every merchant 
to add to his ability to do business. It gives him the use of enlarged 
capital, thus enabling him to carry a more complete stock, increase his 
sales, and magnify his profits. 

*" Large assets are not always necessary to the creation of credit ; 
what is most desirable is, that credit be in relative proportion to the 
actual assets, and in harmony with conditions which create and main- 
tain it. A merchant’s capital isthe sum of his net available resources, 
plus his credit. The giver of credit is a contributor of capital, and 
becomes, in a certain sense, a partner of the debtor, and, as such, has 
a perfect right to complete information of the debtor’s condition at all 
times. 

‘Credit is given a merchant because of the confidence reposed in 
him. Requesting a statement when credit is asked is not a reflection 
on one’s character, honesty, or business ability, but is done to secure 
information to enable business to be conducted intelligently. 

‘When a statement is made it should be absolutely correct. To 
make it so necessitates the taking of at least an annual inventory and 
the keeping of an accurate set of books. Statement giving, therefore, 
will tend to make a debtor a better buyer, because more familiar with 
his stock, more careful in giving credit, more conservative in incurring 
debt, and will result in a better knowledge of his business generally. 

‘A merchant who desires to serve his own best interests should 
recognize that his most valuable possession, apart from his actual as- 
sets, is a sound, substantial and unquestioned reputation as a credit 
risk, andthat, under the prevailing conditions and demands of business, 
the most effective, and eminently the best way to prove his basis for 
credit, is to be willing to submit a statement of his financial condition.’’ 
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THE PURPOSE OF THE STATEMENT. 


The purpose of the statement is to show the real condition of the 
business, and it also indicates the method of the man, firm or corpora- 
tion. It should contain sufficient information in addition to “* Assets ”’ 
and “' Liabilities ’’ to allow a bank to come to some accurate conclu- 
sion as to what is really meant by such things as © Bills Receivable ”’ 
and ~ Accounts Receivable.’’ A full form recommended by the 
American Bankers Association is as follows : 

FORM OF STATEMENT FOR CORPORATIONS—First Sheet. 

Name of Bank or Trust Company [printed here}. 

Corporation. 

For the purpose of procuring credit from time to time with you for our negotia- 
ble paper or otherwise, we furnish the following as a true and accurate statement of 
our financial condition on .............. , 19... We agree to and will notify you 
immediately in writing of any materially unfavorable change in our financial condi- 
tion, and in the absence of such notice, or of a new and full written statement, this 
may be considered as a continuing statement and substantially correct; and it is here- 
by expressly agreed that upon application for further credit, this statement shall have 
the same force and effect as if delivered as an original statement of our financial con- 
dition at the time such further credit is requested. 





ASSETS. LIABILITIES. 
I te, evista th otare «aS aero gd ee ee 
Bills Receivable (Net)....... ...:.... | Accounts Payable........:. 
Accts. Receivable (Net) ..... ........ WIS 6 viens 35s 
A PCO a eee eee Bonded Debt......... et ek te 
ae (aMakaedewies wee a Mortgages....... 
NEE Ciigns VG saws ko ee ty) GO een Accrued Liabilities ...... 


Machinery-Fixtures......... ........ 


Ceettel......%. 


eee 


IR oa on Sh hewn ware om 


I Lacs Rd kana sates cas iMesh aera NN os 6 acne oe 
CONTINGENT LIABILITIES of corporation? ........ of endorsers? ........ 
CASH. 

On hand and available ........ io tbeeks <....... does this item include cash 


of selling houses or branches? ........ 


BILLS RECEIVABLE. 
Any due from officers, directors or employes? ........ Were those received for 
merchandise sales given at date of sale, or do they represent open accounts 
settled by note? ........ Are there any which you probably will not be able to 
collect?........ Areany under discount or pledged and not included in this 
eee . Are any past due?........ Have any been regularly extended 
or renewed? ........ any continuously renewed? ........ How much due from 


selling houses, branches, allied or controlled companies? ........ 
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ACCOUNTS RECEIVABLE. 
Are all due from customers? ........ Have all doubtful accounts been elimin- 
ated; in other words, is this item, to the best of your knowledge, good and 
collectible? ........ Any accounts pledged? ........ What proportion over- 
| Fae How much due from selling houses, branches, allied or con- 


? 


trolled concerns? What are your terms of sale?........Give names of 
a few leading concerns to which you sell 


MERCHANDISE. 


Finished Untinished........ Raw ..... . Valued at cost or market 
price at date of inventory, or on what basis? ........ Any hypothecated? 

...ls stock fresh and salable throughout? ........ Any held under trust 
receipt? ...... Underconsignment? ...... Inventory taken by whom?........ 


LAND. See Over. 
BUILDINGS. 


Well appointed and maintained? ........ Provision for depreciation? ........ 
MACHINERY-FIXTURES. 
Is equipment modern? ........ Provision for depreciation? . . . Anything 


without special value and not now in use included in this item?.. . 


PLACE HERE ANY COMMENTS ON MISCELLANEOUS ASSETS. 
Time of year receivables normally maximum? ........ Minimum? ... 
Time of year merchandise normally maximum? ..... Minimum?........ 
Is every item of assets estimated on a conservative basis’ ........ Are any of 
the assets above described, unavailable for paying debts? 


a NOTES PAYABLE. 

' To own banks? ........ Name your banks and line with each? ........ What 
time of year do you normally borrow of your banks?....... To brokers ? 

ee . How much through each broker, if more than one? ...... Do you 

borrow continuously in open market?........ For merchandise? ........ 
Otherwise? ........ Do you ever borrow on collateral? ........ Do your sell- 
ing offices or branches borrow locally? ........ If so, is the amount included 
in total bills payable? ........ Is there anything in your by-laws or charter 
limiting your borrowing capacity? ......... Is there anything in the laws of 


your state which limits the borrowing capacity of a corporation? ........ 
Corporation—Second Sheet. 
ACCOUNTS PAYABLE. 


Terms of purchase? ........ Do you discount and anticipate ........Namea 
few concerns from which you purchase largely? ........ 
DEPOSITS. 
On time or demand? ........ ek eres. ere 
BONDED DEBT. 
| ae What sate? . 22... On what assets a lien? ........ Under- 
written by whom?.... .... Trustee of Mortgage? ........ Provision for 
retirement? ........ By whom held chiefly? ....... Any in treasury?...... 
MORTGAGES. 
Other than those securing bonds? ........ See below under Land. 
ACCRUED LIABILITIES. 
EE Ce TE Te eh Ce eT Ee are 3 ame 
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CAPITAL. 
Preferred authorized ? Common authorized ? Total ? 
Preferred issued ? .. Common issued? .... . Total ? - aun ee 
in treasury ? .. Dividends: Preferred’ ........ Common? ... Or- 


ganized under laws of? ........ When? .... Expiration of charter ? 


Are your selling houses or branches separately incor} orated ¥........ 


SURPLUS PROFITS. 


RESERVES. 
itemize. 

SALES. 
(Net) For last fiscal year? ........ Does this include sales of or to selling 
houses and branches ? Does this include sales between departments, as 


from wholesale to retail ? .. Losses for last fiscal year ? 


INSURANCE. 

On merchandise ” . On plant ” .. Credit ” .. Liability : 
ENDORSERS. 

Net worth of each endorser outside of interest in this business » 


they endorse other paper than this’ . 


Gross profits on sales for last fiscal year. 


Gross profits from other sources. . . 


Costs of administration, including interest, taxes, insurance, bad debts, 
reptirs, maintenance, depreciation, and all other expenses of every 
kind. . 

Net profit... 


Less dividends paid 
SURPLUS FOR YEAR.. 


Have the books been audited by a certified public accountant ? 


so, give name of firm and date of audit 


LAND. 


Assessed Appraised Mort- Mort- 


ae — Par Ca Fouity 
Description. Location. Vales. Vales. daden. pre ll PerCent. Equity. 


Is title in corporate name? ...... By whom appraised? ...... When?.... 
CORPORATE NAME 
By ee eee las a patra 
Date signed : (Officer’s title must be given.) 
Office address 2 Branch offices 
Location of plant or plants 
Describe nature of business : ; PP Aa ON a cee Er eh, 
OFFICERS. BOARD OF DIRECTORS. 
., President. ....... Chairman. 
, Vice-President. 
., Treasurer. 
Secretary. 
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FORM OF STATEMENT FOR FIRMS—First Sheet. 
Name of Bank or Trust Co. [printed here}. 


For the purpose of procuring credit from time to time with you for our nego- 
tiable paper or otherwise, we furnish the following as a true and accurate statement 
of our financial condition on ...+ We agree to and will notify you 
immediately in writing of any material unfavorable change in our financial condi- 
tion, and in the absence of such notice or of a new and full written statement, this 
may be considered as a continuing statement and substantially correct; and it is 
hereby expressly agreed that upon application for further credit, this statement shall 
have the same force and effect as if delivered as an original statement of our finan- 
cial condition at the time such further credit is requested. 

Assets. Liabilities. 
Cash Tete ee LULU : 
Bills Receivable (Net). Accounts Payable......... 
Accts. Receivable (Net). ... .e.....- | Deposits 
Merchandise ee .. | Mortgages... ; 
Land Accrued Liabilities 
Buildings ... 


Machinery-Fixtures.... 


Total. . 
Net worth. . 
Reserves...... 


\ oe ae : Total. . 


CONTINGENT LIABILITIES of firm ? of members ? . 

CASH. 
On hand and available . in banks ........ Does this item include 
cash of selling houses or branches? ................ 

BILLS RECEIVABLE. 
Any due from members of firm, relatives or employes? ........ Were those 
received for merchandise sales given at date of sale, or do they represent open 
accounts settled by note? ........ Are there any which you probably will not 
be able to collect? ........ Are any under discount or pledged and not included 
in this item? ........ Are any past due?........ Have any been regularly 
extended orrenewed? ....... Any continuously renewed? ....... How much 
due from selling houses, branches, allied or controlled concerns?” . 

ACCOUNTS RECEIVABLE. 
Are all due from customers ? Have all doubtful accounts been elimin- 
ated; in other words, is this item, to the best of your knowledge, good and 
collectible? ........ Any accounts pledged? ........ What proportion over 

. How much due from selling houses, branches, allied or con- 

trolled concerns? ........ What are your terms of sale? .... . Give names 
of a few leading concerns to which you sell 

MERCHANDISE. 
Finished .. Unfinished Valued at cost, or 
market price at date of inventory, or on what basis? ........ Any hypothe- 
te Is stock fresh and salable throughout? ........ Any held 


under trust receipt? ........ Under consignment? ........ Inventory taken 
by whom ? 
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LAND. See Over. 


BUILDINGS. 
Well appointed and maintained ? Provision for depreciation? ...... . 


MACHINERY-FIXTURES. 
Is equipment modern? .... ... Provision for depreciation? ........ Any- 
thing without special value and not now in use included in this item? ..... 
PLACE HERE ANY COMMENTS ON MISCELLANEOUS ASSETS. 


Time of year receivables normally maximum?........ Minimum ? 

Time of year merchandise normally maximum? ........ Minimum ?....... 
Is every item of assets estimated on a conservative basis ? Are any of 
the assets, above described, unavailable for paying debts’? ................- 


NOTES PAYABLE. 
To own banks? ........ Name your banks and line with each’? ........ What 
time of year do you normally borrow of your banks? ........ To brokers ? 
How much through each broker, if more than one’?........ Do you 


. . e . 
borrow continuously in open market ? For merchandise? ........ 
Otherwise? ........ Do you ever borrow on collateral? . Do your 
selling offices or branches borrow locally? ........ If so, is amount included 


in total bills payable ? 


Firms—Second Sheet. 
ACCOUNTS PAYABLE. 
Terms of purchase’? ..... .. Do you discount and anticipate ? 
a few concerns from which you purchase largely 
DEPOSITS. 
On time or demand? .... ... From whom ? 


MORTGAGES—See below under land. 
ACCRUED LIABILITIES. 


Itemize . 


Time of year current liabilities normally maximum? ...... Minimum? ... 
NET WORTH. 
General Partners. Special Partners. 


Amount Contributed. Gagite Pee 


Date of Partnership? ........ Date of expiration ? 
member thereof connected with any other lines of business? . 
RESERVES. 
Itemize . 
SALES. 
(Net) For last fiscal year ? Does this include sales of or to selling 
houses and branches ? Does it include sales between departments, as 


ee I hs a Poa vag hss owisldknbens ae eb aeuueaneds 
Losses for last fiscal year ? 
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INSURANCE. 
On merchandise ?........ 6 MET os cic nce Credit ? 
Liability ?.... 


Gross profits on sales for last fiscal year 
Gross protits from other sources.......... 


Cost of administration, including interest, 
taxes, insurance, bad debts, repairs, main- 
tenance, depreciation, and all other ex- 
penses of every kind 

i er re 


Have the books been audited by a certified public accountant? ........ If so, 
vive name of firm and date of audit 


LAND. 


a 4 Assessed A ised 
Description. Location. Value, Value. Mortgages. Mortgagee. Per Cent. Equity. 


Is title in firm name ?........ By whom appraised?........ 
ft er 
FIRM NAME 


(Member of firm) 
Date signed. 
Office address. . , Branch offices. 
Location of plant or plants 
Describe nature of business... .. 


Where the borrowing transaction is between the customer and the 
bank, there seems no reason why the bank should not insist on inform- 
ation as full as required by the above statements The more material 
information the credit department has, the better position it is in to be 
just, both to the customer and the bank, and it must be just to both. 
Cold facts are the only things this department should deal in. Cor- 
rect conclusions are the results to be obtained, whatever those conclu- 
sions are. Every precaution should be taken not to misinterpret the 
statement; therefore, the more complete the information, the less 
possibility of the credit department assuming a condition not creditable 
to the prospective borrower. It is really in the customer’s favor to 
give a full statement, as it is but natural for the credit man to decide 
doubtful points, about which he is left to guess, against the loan, in 
order to minimize the risk to his bank. 

This complete form of statement is given because it indicates to the 
banker and student by the information asked the danger points to be 
guarded against in considering the various items. For instance, some 





146 THE BANKING LAW JOURNAL 


corporation might give “’ Bills Receivable ’’ and include in the amount 
notes due ‘‘ from officers, directors or employes ’’ and also those “ due 
from selling houses, branches, allied or controlled concerns,’’ etc., 
which for credit purposes may be very misleading. It is perfectly 
possible, too, for some corporation with the most honest purpose in the 
world to do this, on account of a befogged idea of accounting by which 
it is even fooling itself. 
SHORTER FORM OF STATEMENT INDICATED. 

If, however, a shorter form of statement is preferred one can be 
easily drawn to occupy one page, instead of two, as above. In this 
form the items under “’ Assets’’ and “ Liabilities’’ will remain the 
same, as will all the headings printed in capitals. The information 
under these headings, however, will be condensed. Take “ Bills Re- 
ceivable’’ again, instead of the items as contained under it in the above 
statement, in the short form it would read: “ BILLS RECEIVABLE. 
Any overdue or doubtful ? .............. Any from officers, directors, sub- 
companies“r similar sources ? ........ pikes” 
other headings would be likewise reduced. 

So far as I have been able to learn, the statement more commonly 
used is the shorter form. In this community at least, the statement 
submitted by the broker of commercial paper is rarely more than one 
page in length. 


The information under the 


=—— 


THE LONDON INSTITUTE OF BANKERS. 


The Journal of the Institute of Bankers of London in its January uumber 
began the publication of a series of lectures delivered before the Institute on ‘+ The 
Foreign Exchanges,” by Hartley Withers the well-known author on monetary 
subjects, who contributed to the literature published by our National Monetary 
Commission. The subject is handled in a most instructive manner, and when com- 
pleted the lectures will make a very useful treatise. Mr. Withers’ reference to the 
money of the United States, which came up in the first lecture, leaves the matter ip 
a condition that requires clarification. He says ‘* most of the legal-tender currency 
carries with it the right to conversion into gold, but by no means all of it.’ Since 
the only ‘‘ legal-tender currency’ beside gold coin and silver dollars are the 
‘* greenbacks,” which since the Act of 1900 command gold at any and all times, 


the meaning of the lecturer is not quite clear. He says ‘‘ If a man owes you money 


he can pay you in various forms of Government notes and satisfy his debt’; in fact 
the only form of note that is legal tender is the greenback. The only legal-tender 
money in the United States not by law convertible into gold at any time, is the 
silver dollar. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. OFFICERS AND AGENTS OF BANKS. 


$ 69. Liability of Bank Directors to Persons Injured Through Reliance 
on False Statements as to Bank’s Condition (Continued). 

A discussion of the decisions which involve the personal liability of 
directors to persons who have suffered loss through reliance on 
false, or negligently issued, statements as to the bank’s financial 
condition. 


$ 69. Liability of Bank Directors to Persons Injured Through Re- 
liance on False Statements as to Bank’s Condition. — Decisions, al- 
ready referred to, passing upon the liability of national bank direct- 
ors, have laid down the rule that a national bank director is not liable 
to a person who loses money through relying on false statements con- 
tained in a report of the bank’s financial condition made to the Comp- 
troller of the Currency, unless the director participated in the making 
of the report and thereby knowingly violated the National Bank Act. 

The case of Utley v. Hill, Mo., 55 S. W. Rep. 1091, involved the 
construction of a state statute. It was there held that the directors of 
a bank were not liabie to depositors in a common law action of deceit, 
for statements as to the bank’s condition required by statute to be 
made to the secretary of state, which were not true, but which the 
directors honestly believed to be true, and which they made in good 
faith in reliance upon figures furnished to them by the cashier. 

The statute in question made it the duty of the secretary of state to 
call for a statement not less than twice in each year, and provided that 
‘' the secretary shall give no notice to any person whomsoever of the 
day on which he will call for such statement.’’ The statute provided 
a fine and a term of imprisonment for any director or other officer who 
should wilfully and corruptly make a false statement. It is a general 
rule that, where a statute creates a duty and provides a penalty fora 


failure to perform that duty, no other course can be resorted to for 


that purpose. 

The reason for the decision is found in the following statement of 
the court:  ‘ Before the enactment of this statute there was no obliga- 
tion upon directors or officers of a bank to make any kind of a state- 
ment of the actual condition of the bank to the secretary of state or to 
anyone else, nor to publish any such statement in the newspapers. 
The obligation and duty so to do were created by the statute. The 
same act which imposed the duty prescribed the penalty for its viola- 
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tion and the tribunal before which the penalty should be enforced ; that 
is, made it a misdemeanor punishable on information or indictment, by 
fine and imprisonment. The conclusion is inevitable and unavoidable 
that no other penalty can be exacted or enforced than that prescribed 
by the act. Nor cana false statement made by directors of a bank to 
the secretary of state be made the basis for a common law action for 
deceit. The reason is plain. The law exacts the statement; hence it 
is not voluntarily made. The statement is required to be made to the 
secretary of state, so that he may take steps to close the bank if it is 
dangerous to the welfare of the people for it to continue business, but 
it is in no sense a statement made by the directors with intent to 
induce persons to deposit their money in the bank, and therefore a 
common law action of deceit cannot be predicated upon it. But, above 
all, the law imposes the duty and prescribes the punishment for a 
violation thereof. The law vests no right of property or of action in 
anyone which may be vindicated by the common law, and therefore 
the penalty imposed by the law is exclusive, and no other remedy is 
open to anyone.”’ 

An attesting director was held liable in Gerner v. Mosher, 58 Neb. 
135, 78 N. W. Rep. 384, to one who in reliance upon the report, pur- 
chased stock in the bank, although it did not appear that the director 
knew of the falsity of the report. 

The defendants were the officers and directors of the Capital Nation- 
al Bank. The plaintiff, relying upon reports as to the financial condi- 
tion of the bank, made by the defendants to the Comptroller of the Cur- 
rency, purchased fifty shares of the capital stock of the bank. This 
action was commenced for the purpose of holding the defendants per- 
sonally liable after the bank failed, and the plaintiff not only lost the 
amount which he had invested in the stock, but was assessed 100 cents 
on the dollar on the stock. 

The report in question was sworn to by the cashier and was attested 
by the president, who was also a director, and by two other directors. 
Four other directors were also included as defendants. As to these the 
evidence failed to show that either of them was guilty of any fraudulent 
or dishonest conduct in making or publishing the reports relied upon by 
the plaintiff. These men were held not liable to the plaintiff. As to 
the cashier, who verified the reports, and the president of the bank, 
who was one of the three attesting directors, it was held that, inasmuch 
as there was evidence of direct falsification on their part, their liability 
was a question fer the jury to decide. 

Of the two other attesting directors, one died before the action came 
to trial and the case against his estate was abandoned. The evidence 
introduced as to the remaining attesting director showed that he was 
actively engaged in other business, requiring practically all of his 
time. He had never been engaged in the banking business and had 
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never kept the books of a bank, and in attesting the reports he had re- 
lied upon the president, cashier and employees for their correctness. 
The reports were brought to his office and he signed them assuming 
that they were correct. He himself was a depositor in the bank and 
lost money through its failure. Up tothe time the bank closed its doors 
he had the utmost confidence in its financial soundness. The court de- 
termined that his ignorance of the affairs of the bank was the result of 
that gross inattention which in the case of Briggs v. Spaulding, 141 U. 
S. 132, is necessary to charge a director with personal liability. In that 
case it was said: ‘‘ Directors of a national bank must exercise ordinary 
care and prudence in the administration of the affairs of the bank, and 
this includes something more than officiating as figureheads; they may 
commit the banking business to the officers, but this does not absolve 
them from the duty of reasonable supervision, nor should they be per- 
mitted to shield themselves from liability because of want of knowledge 
of wrongdoing, if that ignorance is the result of gross inattention.’’ It 
was held that a judgment in favor of this director should be reversed. 

The contention was made that the reports relied on by the plaintiff 
were made for the information of the Comptroller of the Currency, and 
published for the information of those dealing with the corporation 
itself, and that they constituted no presentation to other classes of per- 
sons, and that, therefore, the plaintiff had no right to rely on them when 
contemplating the purchase of the stock of the bank. In answer to this 
contention the court said: ~~‘ We do not think that this position is sound. 
It certainly is not true as contended by the defendants, that the sole ob- 
ject of the report is the information of the Comptroller of the Currency, 
because that object would be fully satisfied with the requirements that 
the report should be transmitted to him. In addition to this, a news- 
paper publication is required by the statute, and the corporation is re- 
quired to furnish to the Comptroller proof of such publication. As seen, 
publication is not necessary for the information of the Comptroller, and 
it is certainly not required for the mere amusement of the public. We 
think the object is to afford public information to all persons having or 
contemplating business transactions into which the condition of the 
bank enters asa material factor.’’ 

In Merchants’ National Bank v. Thoms, 28 Ohio L. J. 164, it was 
held that the purpose of requiring the publication of a bank report is to 
afford information as to the condition of the bank to all persons in any 
way interested therein and that the officers of a bank, fraudulently mak- 
ing a false report, were liable to one who was induced to loan money 
to a stockholder on the security of shares of the bank’s capital stock. 

In the case of Houston v. Thornton, 122 N. C. 365, 29 S. E. Rep. 
827, the plaintiff complained that she had purchased 11 shares of the 
capital stock of the People’s National Bank relying on the published 
reports of the bank showing it to be amply solvent. Within a few 
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months the bank was declared insolvent and the plaintiff lost all the 
the money that she invested in the stock, and had to pay 50 per cent. 
on her stock under the liability clause of the National Bank Act. The 
action was brought against the directors to recover the amount of the 
loss sustained on the theory that the directors rendered themselves liable 
by permitting reports to be published showing the bank to be in flourish- 
ing condition, whereas the bank was actually insolvent. It was held 
that the directors were liable. 

On behalf of the directors it was urged that they should rot be held 
liable unless it appeared that they actually participated in the fraudulent 
reports made by other officers of the bank. The rule was stated to be: 
‘“ If false and fraudulent statements of the condition of the corporation 
are put forth under the authority of the directors, it is not necessary that 
they should know them to be such. It is their duty to know them to be 
true, and they are liable for damages sustained by anyone dealing with 
the corporation, relying upon the truth of such reports.’’ 

The directors sued in this instance claimed immunity from personal 
liability on the ground that they resided at a distance from the town 
where the bank was located and were thus unable to give close personal 
attention to the affairs of the bank; and on the further grounds that 
it was the duty of a committee composed of certain of the directors, 
known as the “ discount committee,’’ to look into the daily affairs of 
the bank, that the defendant directors were required to maintain only 
a general and supervisory control over the bank, and that fraud on 
the part of the officers in sending out false reports as to the bank’s 
condition could not be discovered by the defendants in the performance 
of their regular duties without a close and critical examination into the 
bookkeeping of the bank. But it appeared that semi-annual dividends 
had been paid out of deposits for nearly five years and nearly the entire 
capital and deposits of the bank had been loaned to the president and 
three directors. One of these borrowing officials was insolvent and 
two others were men of bad character. So the contention that the de- 
fendants could not have discovered the condition of the bank in the 
proper discharge of their duties was not borne out by the evidence. 
‘“'There is no principle of law or morals,’’ said the court, ** that will 
permit the selection of non-resident directors of good character, whose 
names shall be a pledge of honest management, upon which the public 
shall make deposits and buy the stock of the bank, and then, when the 
crash comes, will excuse such directors from liability, because, being 
non-residents, they could not give proper attention to their duties, and 
by private arrangement it was agreed that they should not be required 
to do so. * * It is no answer that the defendants themselves were also 
misled as to the condition of the bank, and suffered loss. They had 
opportunity to know the true condition of the bank. They ought to 
have known. It was their duty to know. They should not have per- 
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mitted statements to go out upon their authority as to the condition of 
the bank which were untrue, and relying upon which the plaintiff was 
led into loss. It may be a hardship upon these defendants, but it 
would be a greater hardship upon the public and destructive of con- 
fidence in banks, if directors of good character, whose names are use- 
ful in drawing patronage, are absolved from responsibility for fraudu- 
lent representations, whereby the public are duped and defrauded, be- 
cause such directors had no actual knowledge of the frauds, and did 
not participate in them.’’ 

Where the directors of a national bank, in reporting the condition 
of their bank, pursuant to a call of the Comptroller of the Currency, 
included assets which they had been directed by the Comptroller to 
collect or remove from the bank, it was held that they had committed 
an intentional violation of the National Bank Act and that they were 
personally liable to a person who purchased stock in the bank relying 
on the truth of the report, and lost money by the transaction. Thomas 
v. Taylor, 32 Sup. Ct. Rep. 403, 29 B.L.J. 503. It appeared that, 
after the Comptroller had informed the directors by letter that certain 
specified assets, amounting to $194,107.02, must be regarded as doubt- 
ful and that immediate steps should be taken for their collection or 
removal from the bank, the directors issued a report of the condition of 
the bank, which included as part of the resources of the bank the doubt- 
ful assets mentioned. This published report was not seen by the 
plaintiff, but its contents were communicated to him, and, relying on 
it, he purchased thirty shares of the capital stock of the bank for which 
he paid $4,800. The stock would have been worth that amount if the 
report had been true. But the report was false and the bank failed. 
And the plaintiff was assessed the further sum of $3,000 on account of 
his stock. As stated the directors were held liable. 

Where the statement of a bank’s condition, upon which some person 
relies to his injury, is not made pursuant to the requirement of some 
statute, but is voluntarily made by the director, liability on the part of 
the director is more certain to follow. In cases of this kind the director 
cannot avail himself of the defenses, which are sometimes held good in 


cases where the false statement is in the form of a report filed pursuant 
to statute. 


In Seale v. Baker, 70 Tex. 283, 7 S. W. Rep. 742, it appeared 
that the plaintiff alleged that the defendants were directors of the City 
Bank of Houston. In his complaint he set forth that the defendants, 
who were men of remarkable business capacity, represented to the 
public that the bank was of undoubted financial ability and deserving 
of public confidence. They announced in the Houston Daily Post and 
advertised by other means that the bank had a capital of $500,000, was 
in sound financial condition and was wholly reliable. As a matter of 
fact these statements were false. The bank ‘‘had long before lost all 
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its capital, and a greater portion of its funds and assets which had 
come into its hands from its creditors, depositors and customers, and 
was, and long had been hopelessly and irretrievably insolvent.’’ In 
fact, the plaintiff declared that, for several years, its current expenses 
had exceeded its earnings. It was alleged that the defendants knew 
these facts, or, by the exercise of ordinary care, such as it was their 
duty to have exercised, might have known of the bank’s actual con- 
dition. The plaintiff, however, believed the advertisements as to the 
soundness of the bank and was induced thereby on the 8th of December, 
1885, to deposit $2,500 in the bank. On the 19th of December the 
bank closed its doors and the plaintiff brought this suit against the 
directors personally to charge them with liability for the amount of the 
loss which he sustained. 

It was held that the directors were personally liable. The court 
said: ‘Directors of banking corporations occupy one of the most 
important and responsible of all business relations to the general public. 
By accepting the position, and holding themselves out to the public as 
such, they assume that they will supervise and give direction to the 
affairs of the corporation, and impliedly contract with those who deal 
with it that its affairs shall be conducted with prudence and good faith. 
They have important duties to perform towards its creditors, customers 
and stockholders, all of whom have the right to expect that these 
duties will be performed with diligence and fidelity, and that the 
capital of the corporation will thus be protected against misappropria- 
tion and diversion from the legitimate purposes of the corporation. 
Customers are invited to business relations, and are induced to accept 
and act upon such invitation by the representations that the institution 
is solvent and owns a certain amount of capital, and that this capital 
is under the supervision and control of certain directors. It is the duty 
of directors to know the condition of the corporation whose affairs they 
voluntarily assume to control, and they are presumed to know that which 
it is their duty to know and which they have the means of knowing. If 
the representations are false, but relied and acted on by a customer 
to his damage, to hold that in such case the directors who made such 
false representations are not liable because they were ignorant of the 
falsity of the representations would be to award a premium for negli- 
gence in the performance of important and almost sacred duties volun- 
tarily assumed, and to license fraud and deception of the most flagrant 
and pernicious character. It is a familiar principle of law that an 
action for damages lies against a party for making false and fraudulent 
representations whereby another is induced to do an act from which 
he sustains damage. If the representations are untrue, it is imma- 
terial that they have been made without fraudulent intent, and it is 
sufficient that they were made to the general public if the appellant 
was indticed thereby to deposit money in the bank.’’ 

(7o be Continued.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


AUTHORITY OF BANK OFFICER OR STOCKHOLDER TO 
TAKE ACKNOWLEDGMENT OF INSTRUMENT IN 
WHICH BANK IS BENEFICIALLY INTERESTED. 


EFFECT OF DEATH OF DRAWER AS REVOCATION OF 
CHECK. 


WHEN ACTION ON CHECK BARRED BY STATUTE OF 
LIMITATIONS. 


Edttor Banking Law Journal. Marion, Ark., December 26, 1912. 

Deak Six:—Will you kindly give us your opinion in the following cases ? 

1. ‘* A” is cashier of a bank, but owns no stock in the bank; he is a duly 
commissioned notary public. Is an acknowledgment taken by him for the bank to 
a trust deed to secure a debt good ? 

2. ‘*B” is a stockholder in the bank and takes an acknowledgment for the 
bank, as in the case of the cashier; is this good ? 

3. Mr. Jones has an account in the bank, and to-day gives a check in payment 
of a debt; the check is not presented for payment for a day or so, and in the mean- 
time Mr. Jones dies. Can the bank pay the check or should they refuse it ? 

4. What is the statute of limitation of a check ? 

Yours very truly, CasHIER. 


i. Acknowledgment Taken Before Officer of Interested Corporation. 
The general rule is that an acknowledgment, taken before a notary who 
is beneficially interested in the transaction is invalid. The reason is that 
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it is against public policy to allow acknowledgments to besotaken. The 
chief difficulty in the application of the rule lies in determining what 
sort of an interest disqualfiies a notary. 

It is generally held that the fact that a notary, taking the acknowl- 
edgment of an instrument, is one of the officers of a corporation which is 
beneficially interested in the transaction, does not disqualify him or 
render the acknowledgment invalid. The following decisions will in- 
dicate how the courts have treated this question. 

The acknowledgment of a mortgage running to a bank before 
a notary who was the cashier of the bank is not for that reason alone in- 
valid, if it appears that the cashier has no interest in the bank or its 
property, but is a mere salaried officer, that his position as notary was 
distinct from his position as cashier and that the fees received by him 
as notary belong to him individually and not to the bank. Bank of 
Woodland vy. Oberhaus, 125 Cal. 320, 57 Pac. Rep. 1070. 

Where the cashier of a bank took the acknowledgment to a mortgage 
executed by his debtor to the bank, the acknowledgment was held valid, 
although part of the proceeds was used by the mortgagor to pay his debt 
to the cashier, since the bank had the sole interest in the loan. Bards- 
ley v. German American Bank, 113 Iowa 216, 84 N. W. Rep. 1041. 

An acknowledgment of a deed executed by a corporation, taken be- 
fore a notary, who was the secretary of the corporation, and whose duty 
it was to countersign and register the deeds of the corporation, is valid. 
Sawyer v. Cox, 63 Ill. 130. 

A notary public is not disqualified from taking the acknowledgment 
of a mortgage because he is the secretary and treasurer of the corpora- 
tion which is the mortgagee, it not appearing that he is a stockholder in 
the corporation or otherwise beneficially interested in having the mort- 
gage made. Horbach v. Tyrrell, 48 Neb. 514,67 N. W. Rep. 485. 

The answer to question number 1 is that a cashier of a bank, who 
owns no stock in the bank, and is not otherwise benefically interested 
in the transaction, may take the acknowledgment of a deed of trust exe- 
cuted to the bank. 

2. Acknowledgment Taken Before Stockholder of Interested Corpora- 
tion. While we find no decision in Arkansas passing upon the validity 
of an acknowledgment taken before a notary who is a stockholder in a 
corporation interested in the transaction, there are many such decisions 
in the other states. In afew instances it has been held that a person is 
not disqualified to take an acknowledgment on an instrument in which 
a corporation is benefically interested by reason of the fact that such 
person is a stockholder in the corporation It has been so held in 
Washington, Tennessee and Ohio. 

In Read v. Toledo Loan Co., 68 Ohio St. 280, 67 N. E. Rep. 729, it 
was held that the statutes being silent as to the qualification of a person 
acting as notary, and the act being ministerial, the fact that the officer 
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who took the acknowledgment of a mortgage to a corporation was a 
stockholder did not invalidate the instrument. 

In Kennedy vy. Security B. & S. Association, Tenn., 57 S. W. Rep. 
388, it was held that a notary, who was a director and secretary of a 
building and loan association, was qualified to take the acknowledgment 
on a deed of trust made to the association. In the opinion it was said: 
‘We have several times held that a stockholder or officer of a corpora- 
tion, who is a notary public, is not disqualified to take acknowledgments 
to conveyances to it for its benefit. The writer is of the opinion that 
the practice is to be reprehended, but it does not render his official act 
as a public officer of the state illegal or invalid.’’ 

While the acknowledgment to a deed of trust running to a corpora- 
tion taken before a notary, who was a stockholder and director in the 
corporation is held not to invalidate the deed, in the absence of improp- 
er conduct or bad faith, in Cooper v. Hamilton etc. Association, 97 
Tenn. 285, 37 S.W. Rep. 12, the practice is condemned and discouraged. 

But the great weight of authority is the other way and in most juris- 
dictions it is held that the fact that a notary is a stockholder in a corpora- 
tion, which is beneficially interested in a transaction, disqualifies him 
from taking the acknowledgment to an instrument executed in connec- 
tion with the transaction. The decisions which follow support this 
statement. 

In Chadron Loan etc. Association v. O’Linn, 1 Neb. (Unoff.) 1, 95 
N. W. Rep. 368, where it was held that a mortgage, acknowledged be- 
fore a notary, who was a stockholder in and officer of the mortgagee 
corporation, was invalid, the court said: ““ Whilst, strictly speaking, a 
stockholder has no independent interest in the corporate property, as 
such, nevertheless his shares of stock entitled him to such aliquot part 
of the corporate property as his number of shares bears to the whole 
capital stock. If the corporate property is enhanced in value, the re- 
sult is a corresponding increase in the value of its shares of stock, and 
vice versa in case ofaloss. It seems to us logical and a necessary con- 
clusion that a stockholder in a corporation has a beneficial interest in 
the corporation, it may be much or little, depending on the number and 
value of the shares held by him. The amount of the beneficial interest 
cannot be made a rule of law in determining whether a person is dis- 
qualified from acting as a notary in any given case.’’ 

An acknowledgment by the wife of a mortgagor, taken before a 
notary, who was a stockholder in and the secretary and treasurer of the 
grantee corporation, is invalid. Rushton y. Davis, 126 Ala. 362, 28 So. 
Rep. 476. 

An acknowledgment of a mortgage taken before a notary, who was 
a stockholder in the building and loan association to which the mortgage 
was made, is invalid. Maxwell v. Lincoln etc. Association, 216 Ill. 85, 
74 N. E. Rep. 804. 


A mortgage to a trust company, acknowledged before a notary, who 
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was counsel for and a stockholder in the trust company is invalid. Mad- 
dox v. Wood, Ala., 43 So. Rep. 968. 

An acknowledgment of a mortgage, taken before a notary who is a 
stockholder in a bank which is a beneficiary under the mortgage, is in- 
valid. Smith v. Clark, 100 Iowa 605, 69 N. W. Rep. 1011. 

A chattel mortgage to a corporation, acknowledged before a notary 
who is a stockholder in and officer of the corporation, is invalid. Kothe 
v. Krag-Reynolds Co., 200 Ind. App. 293, 50 N. E. Rep. 594. 

An acknowledgment toa mortgage running to a building association, 
taken before a stockholder of the association, isinvalid. Milesv. Kelley, 
16 Tex. Civ. App. 147, 40 S. W. Rep. 599. 

A stockholder and director of a corporation is disqualified from tak- 
ing the acknowledgment on a contract giving a lien on a homestead to 
the corporation. Workman’s Mutual Aid Association vy. Monroe, Tex. 
Civ. App., 53 S. W. Rep. 1029. 

A stockholder in a bank cannot take the acknowledgment of a mort- 
gage executed to the bank. Boswell v. First National Bank, Wyo., 92 
Pac. Rep. 624. 

The answer to question number 2 is that a notary, who owns stock in 
a bank, is disqualified from taking the acknowledgment of a deed of trust 
executed to the bank. 

In addition to the decisions referred to in answering these two ques- 
tions, a number of other similar decisions will be found in section 314 
of the recently published BANKING LAW JOURNAL Digest. 

Acknowledgments similar to those held invalid in the above cited de- 
cisions are sometimes saved by statute. Owing to the fact that the tak- 
ing of acknowledgments is commonly intrusted to persons without legal 
training or technical skill who habitually, or at least very frequently, 
blunder in the performance of the duty, the legislatures of most of the 
states have been compelled from time to time to enact statutes validat- 
ing defective acknowledgments theretofore taken and thus confirming 
titles that would otherwise have been clouded or defeated. 1 Enc. L. 
& P. 914. 

Act 24 of the Public Acts of Arkansas, 1911, renders valid acknowl- 
edgments taken prior thereto, which would otherwise be invalid for 
certain informalities, such as the failure to attach the official seal. But 
the statute does not validate acknowledgments taken before improper 
officers, such as the stockholder of an interested corporation. 

3. Effect of Death of Drawer as Revocation of Check.—The gen- 
eral rule is that the death of the drawer of a check operates as a revo- 
cation of the authority of the bank upon which it is drawn to pay it. 
But, where the bank pays the check in the regular course of business, 
without notice of the death of the drawer, it is protected in such pay- 
ment. 

In Drum v. Benton, 13 App. Cas. (D. C.) 245, it is held that, while 
there is some doubt as to whether the death of the drawer of a check 
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operates as a revocation of the authority of the bank to pay the check, 
it is settled that if the check is presented and paid in due course before 
the bank has notice of the drawer'’s death the payment is good. 

Where a check was given without consideration, the payee being 
instructed not to present it for payment until after the death of the 
drawer, it was held that there was neither a completed gift nor an 
assignment of the funds drawn against, and that if the drawee bank 
paid it after the drawer’s death, with notice thereof, it was liable to 
the drawer’s estate. Pullen v. Placer County Bank, 138 Cal. 169. 

4. Statute of Limitations as to Check.—The statute of limitations 
on a check in Arkansas is five vears under section 5069 of Kirby’s Di- 


gest of Arkansas Statutes, which reads: ~ Actions on promissory 


notes, and other instruments in writing, not under seal, shall be com- 
menced within five years after the cause of action shall accrue, and not 
afterward.’’ The cause of action on a check accrues upon presentment 
and refusal of payment and the five-year limitation begins to run from 
that time. 


SET--OFF IN BANKRUPTCY. 
Editor Banking Law Journal. CAMBRIDGE, Mass., December 25, 1912. 

DEAR S1r:—I shall appreciate it if you will inform me what the law is in this 
state in regard to set-off in a case where two banks in the state have balances due to 
and from each other, in the event of the failure of one of the banks. 

Respectfully, Boston. 
Answer.—Set-off is provided for in the following provision of the 
Bankruptcy Act. 

Sec. 68. Set-Offs and Counterclaims. a. In all cases of mutual 
debts or mutual credits between the estate of a bankrupt and a creditor 
the account shall be stated and one debt shall be set off against the 
other, and the balance only shall be allowed or paid. 

6. A set-off or counterclaim shall not be allowed in favor of any 
debtor of the bankrupt which (1) is not provable against the estate ; 
or (2) was purchased by or transferred to him after the filing of the 
petition, or within four months of such filing, with a view to such use 
and with knowledge or notice that such bankrupt was insolvent, or had 
committed an act of bankruptcy. 

Since the relation between a bank and its depositor is that of debtor 
and creditor, a debt due to the bank from one who has become bank- 
rupt may be set off against a deposit of the bankrupt. 

It makes no difference that the deposit of the bankrupt was made 
within four months of bankruptcy. In New York County National 
Bank v. Massey, 11 A. B. R. 42, 192 U. S. 38, the Supreme Court of 
the United States held that a deposit of money within four months of 
bankruptcy with a bank upon open account subject to check, may be 
set off. The Court said: “‘A deposit of money to one’s credit in a 
bank does not operate to diminish the estate of the depositor, for when 
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he parts with the money he creates at the same time, on the part of the 
bank, an obligation to pay the amount of the deposit as soon as the 
depositor may see fit to draw a check against it. It is not a transfer of 
property as a payment, pledge, mortgage, gift, or security. It is true 
that it creates a debt, which, if the creditor may set it off under section 
68, amounts to permitting a creditor of that class to obtain more from 
the bankrupt’s estate than creditors who are not in the same situation, 
and do not hold any debts of the bankrupt subject to set-off. But this 
does not, in our opinion, operate to enlarge the scope of the statute de- 
fining preferences so as to prevent set-off in cases coming within the 
terms of section 68a. If this argument were to prevail it would, in 
cases of insolvency, defeat the right of set-off recognized and enforced 
in the law, as every creditor of the bankrupt holding a claim against 
the estate subject to reduction to the full amount of: a debt due the 
bankrupt receives a preference in the fact that to the extent of the set- 


off he is paid in full.’’ 
SSSI 


PAYMENT OF DEPOSIT IN TWO NAMES. 


Editor Banking Law Journal. January 27, 1913. 

Dear Srr:—Kindly give your opinion of the following form of Certificate of 
Deposit as to whether or not under the laws of Maryland a bank would be protected 
in paying the money to the survivor: 


THE GARRETT NATIONAL BANK, 
OAKLAND, Maryland, January 27, 1913. 
John Doe and Mary Doe have deposited in this sank 
ee cas Gy na wid) a6 Wap A 6 omnes $500 
payable six months after date to the order of themselves, or either of them, 
or the survivor, on the return of this Certificate, with interest at three per 


cent. per annum until due and no longer. ——_— , CASHIER. 








Yours truly, CASHIER. 

Answer.—The bank would be protected in paying the money to the 
survivor under the Maryland statute, L. 1910, ch. 219, sec. 72, p. 30. 
The statute reads as follows: ‘‘ When a deposit has been made or shall 
hereafter be made in any bank, savings institution or trust company, 
in the names of two persons, payable to éither, or payable to either or 
the survivor, such deposit or any part thereof, or any interest or divi- 
dend thereon, may be paid to either of said persons, whether the other 
be living or not; and the receipt or the acquittance of the person so 
paid shall be a valid and sufficient release and discharge to the bank 
for any payment so made.’’ 





FINANCIAL HISTORY OF THE UNITED 
STATES 


FROM THE BEGINNING OF THE GOVERNMENT. 
By Maurice L. Muhleman. 


Second Period: 1801 to 1817. 
THE ERA OF THE JEFFERSONIANS. 

With the advent of President Jefferson and his anti-Federalist party to power 
in 1801, a policy of greater economy in public expenditures was inaugurated. Gal- 
latin, who became Secretary of the Treasury, had, while in Congress, shown his 
disposition to reduce the expenditures and the debt, and with his unquestionable 
ability as a financier, vigorously seconded Jefferson’s endeavors. He is properly 
credited with having perfected the Treasury system by enforcing busincss metheds, 
in which field he was ‘* past master.” 

In order to allay the popular objection to the whiskey tax, it was soon repealed, 
and it was indeed not necessary for revenue purposes. The people were prosperous, 
the commerce of the country increased largely, and the tariff on imports yielded very 
ample revenues; thus in Jefferson’s two administrations conditions were shaped to 
promote the development of the Nation’s wealth and the permanence of its institu- 
tions. A set-back came in 1808 when the total commerce of the country, which 
had reached $246,000,000 in 1807, dwindled to less than $100,000,000, due to the 
spread of the European wars against Napoleon to the seas, which cut off a large 
part of every nation’s foreign trade for several years. 


THE LOUISIANA PURCHASE. 

The most epoch-making event of Jefferson’s administration was the acquisition, 
from France, of Louisiana and the great territory west of the Mississippi River up 
to the Canada line, in 1803; the price charged therefore was $15,000,000, of which 
$11,250,000 was paid in 6 per cent. bonds and $3,750,000 was allowed by France 
as compensation for damages sustained by American ships in the Napoleonic wars 
Looking back 110 years upon the enormous wealth which this territory (now em- 
bracing 13 states), has produced, we can appreciate how cheaply this acquisition 


was made; one estimate places the cost 14 cents per acre. Napoleon's great need 


for cash led him to barter away this empire, to America’s great gain. 

Despite this increase of the debt in 1803, Gallatin was able to keep the total 
below $86,500,000 and actually decreased it to $59,023,000 before Jefferson went 
out of office in March 1809. So well had Gallatin husbanded his resources that at 
the end of 1808 he had a balance of $9,900,000 in the Treasury. 


MADISON’S ADMINISTRATION. 

Madison, who followed Jefferson as President, retained Gallatin in the Treas- 
ury, and it was well for him that he did so, because a very troublesome financial 
period was ahead of him, which required a master hand to take care of. As early as 
1810 the Government had to borrow $2,750,000 because revenues fell off, due to 
decreased imports. Then Madison opposed the renewal of the charter of the Bank 
of the United States which was to expire in 1811; thus the bank was liquidated 
aud there was no power to regulate the currency, which resulted in serious monetary 
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disturbances; then came the second war with Great Britain, in 1812, which required, 
what was for that time, very large financing in the face of most discouraging 
difficulties. 

The bank question was a continuance of the struggle between the Hamiltonians 
and the Jeffersonians, which had been held in abeyance during Jefferson’s two terms. 
Gallatin as an able financier, could not do otherwise than strongly favor recharter- 
ing the Bank and in this he had quite a following among the Jeffersonians. He had 
used Hamilton’s Bank to great advantage in his administration of the finances. 
But even his powerful arguments, showing the great utility of the institution to 
both the Treasury and the people, had no effect on Madison, then under Jefferson's 
tutelage. State banks had become quite numerous, and were as yet not regu- 
lated by State laws but only by the great Bank; when it disappeared in 1811, 
the number of State banks multiplied rapidly, and the people had soon to experi- 
ence the disastrous effect of a depreciated paper currency. Yet the Treasury was 
compelled to use these banks as the depositories for its funds, and the people had to 
use their notes as money. 

THE WAR OF ISI12. 

Thus the war of 1812 found the country poorly prepared financially. Specie 
payments were suspended in 1814. Gallatin, who had succeeded in reducing the 
debt to $45,209,000, had to see it increased far beyond what would have been neces- 
sary because of the depreciated currency; for $80,000,000 of debt incurred the coin 
values produced were only $34,000,000; this meant a loss of $46,000,000, and the 
interest thereon, which was attributed by Gallatin to the folly of abolishing the 
Bank. 

Madison, influenced by Jefferson, was at one time during the war favorable to 
the issue of forced paper currency like the old Continental, but Gallatin opposed it 
so strenuously that the plan was abandoned. Instead Gallatin issued interest- 
bearing Treasury notes for short terms, which were receivable for all public dues 
and convertible into 6 per cent. bonds. 


THE FINANCES IN DETAIL. 

The borrowing was of course made necessary because the revenues were defi- 
cient. In 1809 the whole receipts fell to $8,280,000 or less than half those of 
1808. Imports continued to fall off (in 1814 they were less than $13,000,000) and 
hence the tariff receipts diminished also; the whiskey tax was again resorted to, 
but did not produce large results until after the war closed; lard sales :1d miscel- 
laneous revenues helped out only to a small degree. 

The exhibit of the receipts and expenditures for two decades follows: 

1Sor-1810 Per capita. 1811-1820 Per capita. 
Ordinary expenses $57,722,000 $0.87 $198, 867,000 $2. 
Interest .... 34,768,000 0.48 48,151,000 


$92,490,000 1.35 $247 018,000 
Receipts... . 134,837,000 1.87 219,783,000 


Surplus... . $42,347,000 Deficit. ... $27,235,000 


The deticit in the second period was materially reduced by the revenues coming 
in after the year 1815. Thus the import duties in 1816 reached $36,300,000, the 
whiskey and other internal revenue taxes, $5,124,000; and the ‘‘ direct tax,” on 
lands, houses, slaves, etc., yielded $4,235,000. But in 1814, all the revenues 
amounted to only $11,181,000 and the expenses, then at the highest point, were 





FINANCIAL HISTORY OF THE UNITED STATES 


ALBERT GALLATIN, 
Fourth Secretary of the Treasury, 
1801 to 1814. 


ALBERT GALLATIN was born in Geneva, Switzerland, 1761; migrated to the 
United States in 1780; taught French in Harvard College; settled in Fayette Co., 
Pennsylvania; allied himself with Jefferson’s party; elected to the Legislature 1790-3, 
to the United States Senate 1793; Representative in Congress 1795 to 1801. He became 
a leader in Congress specializing in finance, hence appointed to the Treasury in 1801. 
He perfected the system that Hamilton founded, establishing strict accountability in 
expenditures; continued as Secretary by Madison until his services were required abroad 
to negotiate the peace treaty after the war of 1812. Assisted vigorously in the creation 
of the second Bank of the United States (1816), refused reappointment to the Treasury ; 
minister to France 1816-23. In 1828 removed to New York, where in 1829 he organized 
the National Bank (later Gallatin National), of which he became president. Declined 
nomination for the Vice Presidency, the Secretaryship of the Navy and twice later the 
Treasury portfolio; he vigorously fought Jackson’s war on the second Bank. He died 
August 12, 1849. 
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$35,500,000. Of course the bulk of the additional expense was for the war, which 
took $27,000,000 in this high-point year. 

After the war taxes were again reduced and the surplus revenues were used to 
diminish the debt. 

The debt operations are shown in the next exhibit: 

1801-1810 1811-1820 
Debt incurred $2,750,000* $110,523,000 
Debt paid off ret 44,675,000 83,851,000 


Net Decrease $41,925,000 Net Increase $26,672,000 


*The Louisiana purchase bonds were fur some 1¢ason not ircludcd in the debt 
statements of this period. 

The resulting increase in the interest charge shown in the first table, was the 
lasting tax on the people for the cost of the war. 


THE BORROWING MEASURES. 

The borrowing during the first period, aside from the payment for Louisiana, 
was entirely for refunding purposes (one class of bonds issued to replace a like 
amount of another class) excepting a small one-year loan of $2.750.000 to cover 
shortage of revenue in 1810. All was at 6 per cent. but sold at par. 

In the second period bonds were at first placed at par, with the interest rate at 
6 per cent; then one-year Treasury notes bearing interest at 5 2-5 per cent. or 14 
cents per day on each $100, were issued; these were paid out by the Treasury for 
expenses and were received back for taxes. Then came 6 per cent. bonds placed at 
88, followed by more Treasury notes, in part to pay off the former ones; then more 
6 per cent. bonds, now fallen to 80 in the market; then 7 per cent. was paid on 
bonds issued at par to retire Treasury notes; firally in 1816 the borrowing rate 
again fell so as to enable 5 per cent. bonds to be placed at par. 

An issue of bonds w7thout interest of $4,282,000 was made in 1814 to pay for 
claimants of public land in Mississippi; these were actually retiied by being 
received in payment for lands by settlers. Bonds were also issued to pay for the 
$7,000,000 subscription of the Governmert to the stock of the second United 
States Bank (see below). 

The total debt reached its high point in 1816, $127,334,000; then swift reduc- 
tion began, so that by the end of 1820 it was down again to $89,987,000. 

THE CREATION OF THE SECOND UNITED STATES BANK. 

The war closed in 1815; negotiations were, however, under way as early as 
1814 and Gallatin, as the most versatile man in the administiaticn, was sent abroad 
as ambassador for that purpose. His successor in the Treasury, Campbell, held 
oftice only a short time and it remained for the next Secretary, Dallas, to plan ways 
and means out of the financial chaos. He finally persuaded Madison ( with Gallatin’s 
help), to declare in favor of another Bank of the United States and the bill was 
approved April 10, 1816. 

But the Bank did not begin business until January, 1817, and then under very 
unfavorable auspices; it was attacked by politicians and met the vigorous opposi- 
tion of the many State banks. Its charter was impeached before the courts, and not 
until the Supreme Court finally settled the constitutionality thereof in 1819, did 
actual monetary peace come to the land. It was Crawford, who became Secretary 
of the Treasury in October, 1816, who actually carried the Bank into smooth waters, 
and it was a labor that took all his skill. President Monroe, who succeeded Madi- 


son in 1817 continued him in office; and we shall see in the next chapter how he 


placed the Bank in a flourishing condition and had the currency well regulated. 
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GEORGE W. CAMPBELL, 


Fifth Secretary of the Treasury, 
1814. 


GEORGE W. CAMPBELL was born in Tennessee in 1768; received a good educa- 
tion, and became a lawyer; was Representative in Congress, 1803-9, serving in the latter 
period as Chairman of the Ways and Means Committee; he was appointed United States 
District Judge in 1810; elected United States Senator in 1811, resigning to become 
Secretary of the Treasury in 1814, and again Senator, after his short service in the 
Treasury, from 1815 to 1818; was appointed minister to Russia, 1818-21. During his 
short service in the Treasury as the successor of Gallatin, he carried out the latter’s 
policy for financing the War of 1812, but nothing of marked import transpired. Re- 
turning from Russia, he settled in his native State in law practice, dying there 
(in Nashville) February 17, 1848. 
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THE SECOND BANK CHARTER. 

The charter of the second Bank was very much like that of the first; the capital 
was larger ($35,000,000); the Government again took one-tifth of the stock, and had 
one-fifth of the directors; its period was for twenty years; it was to pay the Govern- 
‘ment $1,500,000 for its charter, and do the Government business free, as the de- 
p sitory and fiscal agent of the Treasury. It was to open many branches and could 
issue notes practically up to its capital. Its notes alone were to be receivable for 
taxes, etc., and so it would be able to regulate the notes of other banks as its prede- 
cessor had done. It was required to make reports to the Treasury and was subject 


to examination by the Treasury and by Congress. 


CONSTITUTIONALITY OF THE CHARTER. 


The Supreme Court held that the charter was authorized by the Constitution, 
although there was n° sp@cific grant of power for the creation of a bank in that in- 
strument; since the National Government had been given power to promote the 


general welfare, Congress had by implication the right to enact any laws necessary 
to carry out that purpbdse if not otherwise prohibited; in the exercise of such power, 
once the desirability for the general welfare was assured, the power of Congress 
was supreme. The law granting the charter was one that falls within that defin- 
ition; and no State could by taxing the operations of the Bank, as Maryland under- 
took to do, interfere with the National Government's instrumentalities adopted in 
carrying out its functions. (Case of McCulloch v. Maryland, 4 Wheaton, 413). 
THE CURRENCY UP TO 1811. 

The currency conditions for the first period (from 1801 to 1811) were sound, 
thanks to the first Bink of the United States. The State banks which in 1810 
numb2red 23, had about $22,000,000 of notes out, and the Bank of the United 
States had about $6,000,000. The total money supply was estimated $55,- 
000,000, making $7.60 per capita. Of this sum $27,000,000 was in coin, largely 
in banks. The mint had provided about $7,000,000 of coin for the people during 
the period and foreign pieces were not so generally used. But it developed that 
there had been a mistake in adopting the ratio of silver to gold of 15 to 1, when the 
rest of the world was coining at 154; the silver pieces of large size could be sent 
abroad at a profit. Hence Jefferson in 1805 stopped the coinage of the silver 
dollars, because they were exported almost at once. The coinage was not resumed 
for many years. 

STATE BANK CURRENCY AFTER ISI11. 

As already stated the period following 1811 was one of the most distressing 
that the country ever experienced. State banks increased quickly and, left to 
themselves by the abolition of the United States Bank, inflated the currency enor- 
mously. Only in New England was there any attempt to reguiate them by law. 
Thus from 1811 to 1813 the paper currency supply grew from $23,000,000 to $66,- 
000,000, and by 1816, 246 banks had in circulation $110,000,000 of notes, or over 
$11 per capita. Most of these notes were of course not properly protected by specie, 
as the banks had in all only $19,000,000; coin was either hoarded or exported; and 
in fact specie payments were suspended in 1814 by all banks outside of New England. 

Paper money was at a discount of from 10 per cent. to 25 per cent. A unique 
circumstance was the issue of notes of denominations as low as 6 cents. 

Many of these banks were mushroom concerns and failed; capital was fre- 
quently paid up merely by promissory notes; the making of loans by the use of the 
note-printing press was prevalent in many sections. Many banks openly repudiated 
their notes, yet they circulated because the people had nothing else to use. To add 
to the confusion, all sorts of people also issued currency, even barbers and barkeerers. 
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ALEXANDER J. DALLAS, 


Sixth Secretary of the Treasury, 
1814 to 1816. 


ALEXANDER J. DALLAS was born in the Island of Jamaica June 21, 1759; 
removed to London, where he studied law; migrated to Philadelphia in 1783, where he 
became a prominent jurist, to whom we owe the earliest Supreme Court reports. Was 
United States Attorney for Pennsylvania, 1801-14. A great personal friend of Gallatin, 
he was virtually his successor in the Treasury Department, where he actively favored 
his policies, including the recharter of the Bank of the United States. When Madison 
finally altered his views on the subject of the desirability of a Bank, Dallas drew a bill 
for the charter, and parts thereof were adopted in the one which became law about six 
months before his retirement from the Treasury, in October, 1816. He died at Trenton, 
N. J., within three months after that—on January 14, 1817. 
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Yet these banks carried the Government’s funds, and in 1816 had over $22,000,000 
as the Treasury balance. 
THE STATE CENTRAL BANKS. 


A noteworthy feature in banking during these periods was the creation by most 


of the States of State central banks, owned in whole or in part by the States, 
following out the Federal central bank idea. Most of these were disastrous experi- 
ments, but in a few instances the results were good because based upon sound 
lines, developed more particularly in subsequent years. 

At the end of this period the country had a doubled area (1,792,223 square 
miles), a population of 9,638,000 (1820), a debt of about $9 per head, with exports 
about $7.22 and imports $7.71 per head; Government income $1.85 and expense 


$1.90 per head. 
[ | 


PROPOSED WASHINGTON BANKING LEGISLATION 
OUTLINED. 


Various changes in Washington banking laws are desired of the coming legis- 
lature by the Washington Bankers’ Association. These are listed in a circular 
received by Spokane bankers from J. H. Edwards, Seattle, chairman of the associ- 
ation’s legislative committee. 

In regard to forged indorsements the association argues that an amendment 
providing time limitations for actions to recover against such forgeries is as neces- 
sary for the bank's protection as the law already passed covering forged signatures. 
On other aneadments advocated the association’s arguments are offered as follows: 

By making the plaintiff pay costs and a small attorney's fee in garnishments, 
banks and individuals will be protected against the prevalent custom of garnish- 
ments without knowledge as to whether such action is justifiable. 

Placing insolvent banks in the hands of the state examiner rather than under 
a receiver appointed by the court is a method which has been found more advisable 
as a saving to creditors, and it has been adopted by many states. 

Releasing estates from the expense of furnishing bonds where a trust company 
is handling them, unless the court considers it wise, according to the amount and 
kind of estate, to ask for bond beyond tke combined capital and surplus of such 
company, is designed to eliminate useless expense, particularly for small and mod- 
erate estates. 

Permitting withdrawal of joint accounts after death up to $1,000, instead of 
$300 under existing law, is likewise for the benefit of people with small means. 

Regulating securities for deposits of municipal funds amends the present law 
governing cities and towns of more than 7,500, and is practically the same as the 
present law governing cities and towns of less than 7,500; it will also enlarge the 
market for such miscellaneous securities of smaller cities and towns. 

The notary public bill is one that has been approved by the American Bankers 
Association and has been passed in many states. 

Permitting banks to hold real estate is an exact copy of the present law, except 
the permission to carry real estate as an asset for five years instead of three. This 
change complies with the National Banking Act and most of the state laws. 

At present 20 per cent. reserve of demand liabilities is required, but no defi- 
nition is made of demand liabilities. After copying the present law time and savings 
deposits are defined and a reserve against the same required of 10 percent. In 
numerous states less than 10 per cent. is required, but 10 ¢ seemed a fair average. 

The bankers will also offer a bill to make uniform the law of warehouse 
receipts.— Pacific Banker. 





NEW YORK STATE BANKERS CONVENTION 


NEW YORK STATE BANKERS TO MEET AT 
OTTAWA, CANADA. 


The arrangements committee of the N. Y. State Bankers’ Association after 
conferring with the Council of Administration decided to hold the 1913 annual 
meeting in the Canadian capital about the middle of June. 

While this is an innovation for the N. Y. Association, we believe the com- 
mittee acted wisely in selecting this beautifui Canadian city, as Ottawa is undoubt- 
edly one of the most picturesque cities in North America, and the recognition of 
our friendly neighbors by our State Bankers’ Association in going outside of the 
State to hold its meeting, will do much toward advancing commercial as well as 
social relations with our Canadian cousins. 


OTTAWA, CANADA. 


Parliament Building on the left, Chateau-Laurier and Grand Trunk Station on the Right. 


Canadians are known for their genial hospitality, and the holding of the con- 
vention in their capital city will, in all probability, result in one of the most 
pleasant as well as interesting meetings ever held by the association. 

Inasmuch as the invitation was extended to the New York Bankers by the 
bankers of Ottawa, and the City of Ottawa through its Mayor, accompanied with 
an assurance that the Dominion of Canada would welcome the Bankers of New 
York State, it is evident that the event will be international in its scope. 

It has been announced by the Secretary of the N. Y. Association that much 
enthusiasm has greeted the announcement, and that there is every reason to expect 
a very large attendance and a promise of the most interesting and profitable meeting 
ever held by the N. Y. Association, for the reason that the ablest speakers of 
Canada and the United States will be drawn thereto. 

In addition to this the entertainment proposed by the bankers and citizens of 
Ottawa will be unusually attractive. Excellent accommodations will be provided for 
all, there being a number of first-class hotels in Ottawa. 
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SECURITY NATIONAL BANK, MINNEAPOLIS. 


The directors of the Security National Bank of Minneapolis have again taken 
cognizance of the merits of members of its official staff, by advancing Mr. J. S. 


J. S. POMEROY, 


Vice-President Security National Bank, Minneapolis. 


Pomeroy, who has been cashier since 1904, to the office of vice-president, and Mr. 
Fred Spafford, who for a number of years has been an assistant cashier, to the posi- 
tion of cashier. Mr. Pomeroy, who went tothe Security from Chicago, began his 
banking career when a boy in his native State, New York. His first move west- 
ward was to the First National of Winona, later he went to Chicago, and from 
Chicago to the Security. Mr. Pomeroy’s advancement has been honestly earned, as 


is evidenced by his work in the Security. 
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Mr. Spafford, although young in appearance, has devoted twenty-six years of 
his life to the banking business, and most of these years have been in the Security 
where he began as bookkeeper. Since that time he has occupied practically every 
position in the bank up to his present one. Thus each rung in the ladder of success 
has been reached through years of experience and efficient service. The Security 
Bank was organized in 1878, with an original capital of $300,000, and it soon be- 


came the leading State bank in the Northwest. It entered the National system in 


FRED SPAFFORD, 


Cashier Security National Bank, Minneapolis. 


1907, at which time its deposits were approximately $12,000,000 and its surplus and 
profits were about $1,200,000. Its progress since that time is shown by its last official 
report to the Comptroller on February 4, at which time its deposits were $20,765,906, 
surplus and profits $2,301,000, loans and discounts $15,252,761, cash and due from 
banks $8,819,144. Thecapital is$1,000,000. This shows a gain of nearly $9,000,000 
in deposits, and $1,100,000 in surplus and profits in less than sixfyears. 
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MENT. 


BANKING IN CUBA. 
By W. H. Morales, President of the Cuba Chapter. 

From a most instructive paper by the author named, we give our readers a par- 
tial digest, quoting the most noteworthy features. Cuba has a foreign trade of 
$236 ,000,000, exports exceeding imports by $10,000,000. 

There is no Cuban coinage or currency ; U. S. money is used, entirely in the 
eastern part, but in the western French and Spanish coins are also used, and at the 
old Spanish value, which the former mother country abandoned years ago. Then 
there is a 6% premium on that, hence the U. 8. gold, equal to 103.65 Spanish, is 
rated in Cuba at 109.87. For Government payments U. S. money alone is used. 

Banking is carried on under general commercial laws by specially chartered 
banks with branches. No banks issue notes, although the National Bank of Cuba 
has the power; it also may do mortgage banking and trust busin¢css. 

Standard loans are made on 90 day two-name paper. Where not stated the 
legal rate of interest is 6%: but there is no usury law and 7¢ is usual on collateral 
loans and prime paper, running up to 12% on unsecured paper. Loans may be regis- 
tered and when this is done they stand a lien against the business owned by the 
maker and follow it to any subsequent purchaser, like a lien on property with us. 
Since all merchants must be officially registered, this makes loans quite binding. 

Following are the provisions as to drafts, checks and deposits: 

There is no legal distinction between a draft and a bill of exchange, both 
coming within the definition of a Letra de Cambio. * * 


Drafts are regularly issued in sets of two each, the buyer being entitled to as 


many parts of a set (ejemplares) as he may require. 

Irregular endorsements are not in use. A party guaranteeing or lending his 
credit on a draft or other negotiable instrument, must do so in terms (preferably in 
solidum) or by endorsement in regular course. 

Endorsement transferring ownership should be in full or in blank. Those pur- 
porting to be in full and omitting date, transfer possession only, as in the case of 
collections. 

Negotiable instruments falling due on Sundays or legal holidays are payable 
the preceding day. The official holidays are, January Ist, February 24th, May 
20th, October 10th, November 1st, December 7th and December 25th, in addition 
to Sundays. 

No days of grace are given to drawers or makers. 

Protest must be made within twenty-four hours after maturity, to hold 
endorsers. As such protest is a notarial or public act, endorsers and makers are 
bound thereby without immediate notification. 

Makers, endorsers and acceptors are liable for non-payment, but suit against 
one of them postpones action against the rest until defendant’s insolvency is shown 
or return of execution unsatisfied. 

Overdue paper bears interest from the date of protest. * * 

The introduction of foreign goods through banks is effected by means of drafts 
with bills of lading attached. 

Items from Europe are usually at long sight, from 60 days to 6 months, while 
those from the United States are mostly at 30 days’ sight or cash on delivery. 

As special instructions of shippers or correspondents are observed, they should 
be specific, and any departure therefrom at the instance of local agents must be 
provided for by a power of attorney showing special authority. 
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Checks have become an important part of the’ country's currency. 

A check in Cuba is an order (mandato) to deliver money deposited with a bank 
in account current, and it must be preceded by a deposit of funds. 

The relation of the bank to its customer is that of depositary (as distinguished 
from debtor), the use of money by the bank arising from its character of ‘‘ fungible” 
property. Notes or other obligations made payable by a customer at the bank 
require a specific order in the form of a check, to authorize their payment. 

To hold endorsers liable (or drawers, in case of the drawee bank’s subsequent 
insolvency) checks must be presented for payment within five days from date, if 
payable in the place where drawn, and within eight days, if at a different place in 
the island. Such time is twelve days in the case of checks drawn abroad. 

Payees of checks are required to sign the words ‘‘ Received Payment ” and 
date thereof, on collecting checks at a bank, as a voucher to the institution. 

Duplicate checks cannot be issued, except on cancellation of originals and the 
consent of the drawee bank. 

The ‘‘ crossing” of checks is frequent, to prevent further negotiability and is 
effected by writing across the obverse side the name ef the ‘* banker or ccmpany ” 
who is authorized to collect them. 

The rules governing bills of exchange as to the liability of endorsers and pro- 
test are applicable to checks. 

Certification of checks has come into use as a modern innovation, the Codes 
making no provision therefor. 

Bank deposits are under special restrictions as to withdrawals: 

A married woman must have a sort of permit from her husband; minors can 
draw only with express consent or joint action of parents or guardians. 

Checks of business corporations and co-partnerships are required to be drawn 
as provided in the constitution, by-laws or articles of association, and such com- 
panies should be inscribed in the Mercantile Registry. 

Agents and attorneys draw funds from the accounts of principals by virtue of a 
special power of attorney, made or recorded in the office of a local notary public. 

Funds of deceased persons are paid to their heirs direct. If a depositor dies 
leaving a will, the executor (if there be one), signs with the heirs for the amount of 
the deposit. 

Where no will is left by a depositor, it is necessary to submit to the bank a 
‘* declaration of heirship,” issued by the Court, showing who are the heirs and next 
of kin entitled to the funds. 

The deposits of deceased aliens are (pursuant to Article 10 of the Civil Code) 
distributed according to the laws of their respective nationalities. 

Unclaimed deposits are not affected by the Statute of Limitations until after 
the lapse of fifteen years. 


CHICAGO CHAPTER BANQUET. 

The twelfth annual banquet of the Chicago Chapter held on January 
18th at the La Salle Hotel at which 300 sat down was a flattering success. 
Quite a number of officials from the leading Chicago banks and delegations of out- 
of-town visitors honored the occasion. The speeches were unusually interesting, and 
in one instance, at least, almost startling. A. C. Bartlett, president of Hibbard, 
Spencer Bartlett and Company, a man prominent in banking and commercial circles, 
spoke on ‘* Good Citizenship.” 


Charles H. Wacker, chairman of the Chicago commission for municipal better- 
ment gave an illustrated lecture on ‘‘A Phase of the Chicago Plan”; John E. W. 
Wayman, ex-state’s attorney, Cook County, talked on ‘‘ Partisanship’; Douglas 
Hawley Cornell, pastor of the Glencoe Union Church, Chicago, gave a short talk on 
‘* Margins’; and Byron W. Moser of St. Louis, president of the Institute gave a 


’ 


few minutes’ talk on ‘* The Institute.’ 
Mr. Bartlett’s speech was such a remarkable one that we give the following 
extracts: 
‘* Our rich men, as a class, are not our best citizens. No man, however humble 
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his status or however small may be his means, can justly plead inability to be of 
service to his fellowmen and thereby to the public at large. It is because the per- 
sonal work for social and political betterment is done largely by men who are short 
of time and not long of purse that I am led to make a comparison which is not 
flattering to the wealthy as a class. I am not undertaking to belittle the accomplish- 
ments of men of wealth:through the investment cr the expenditure of their money. 

‘*T am not calling in question the great good which results from the large 
donations of rich men to colleges, libraries, hospitals, and kindred institutions. 
These gifts help to develop character, to relieve suffering, and to broaden the field 
of humanities. They are the medium employed by the wealthy for distributing a 
portion of the results of their own efforts for success in the making of money. If 
this distribution is in the spirit of unselfishness, it becomes one of the evidences of 
good citizenship, but even then it is not the equivalent of that direct personal 
endeavor which makes ‘better citizens. 

‘‘ There has never before been so great an opportunity presented to the people 
of this country, especially to the younger men, jor the development and display of 
good citizenship. During the past half century our people have gone at a break- 
neck speed in the direction of what we are all pleased to call prosperity and its 
evidences. The population of the country bas increased enormously; the wealth of 
our people has more than kept pace with the growing population, and our extrava- 
gance has far outstripped our growth both in population and in wealth. As a 
result, we have become extravagant or reckless in thought, reckless ip speech, reck- 
less in action. Old time social and religious restraints have been in part replaced 
by audacity and a disregard for much of what was formerly classed as sacred. 

‘* Seemingly the time has now come, or, at least, is near at hand, for putting 
on ‘the brakes,’ or even of reversing the engine. We shall never return to the 
simple life of the olden days, but in our new environment we can practice its virtues, 
and avoid some of its vices. 

‘* Outside of certain well-defined localities there is a manifest spirit of good 
will and kindliness pervading the business world of today, where there was enmity, 
jealousy and feuds in the business world of yesterday. As good citizens, it is your 
duty and mine to foster and increase that spirit, and help to make it nearer universal. 

‘**There’s nothing either good or bad but thinking makes it so,’ and in a 
republic like ours, the thinking of the people makes the laws of the land. What 
was right a few years ago, later came to be thought wrong, and that thought having 
become wrought into law, the wrong is now positive. As an example of the change 
from wrong to right: Comparatively few years ago, a banker, manufacturer, 
wholesale merchant, judge or lawyer, would have felt humiliated if be were found 
traveling with a railroad ticket in his pocket: today, he would feel chagrined if any 
one but the conductor saw him produce a pass. We have learned that railroads 
were built, not only for the profit of the stockholders, but for the benefit of the 
public at large, and that no official has the moral right to lessen the profits or 
unequally distribute the benefits by according special privileges to the few. 

‘* We have reached a crisis in the affairs of our country. We have come to 
the ending of the old road and the parting of the ways. This does not mean 
that the new ways have been completely surveyed and their courses fully deter- 
mined, but that we, one and all,—we. the people—belong to the engineering corps, 
and shall have something to say about directions, tangents, curves and grades.” 


ALBANY, N. Y., CHAPTER. 

Samuel Appleton, Secretary, reports: After a rest of three weeks around the 
holidays, Chapter work was resumed on January 9th. It is very gratifying to all 
concerned to note the interest that is being taken in the Institute. 

At the meeting held Tuesday, January 21st, Mr. H. A. Woodward of Goldman, 
Sachs & Co., New York City, gave'a talk on ‘* Commercial Paper,” and in the dis- 


cussion that followed it was remarkable to see the desire for knowleCge amorg the 
members. There was scarcely a point in Mr. Woodward's talk that was not brought 
up later by some member of the Chapter and thoroughly gone over. 

Chapter work is new for everybody concerned, but there is gradually developing 
a spirit of study among the bank clerks of Albany. 
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ANNUAL BANQUET OF THE NEW YORK CHAPTER. 

The New York Chapter held its twelfth annual banquet at the Hotel Astor on 
February 6. Nearly one thousand members and guests sat down to the fete. The 
speakers were men of prominence, each of whom referred to the splendid progress of 
the A. I. B. W. Morgan Shuster, the former Treasurer-General of Persia, was the 
principal speaker of the-evening. Mr. Shuster suggested a plan for international 
peace between nations. He believes that if the bankers of the world would refuse 
to loan money to finance wars, it would do more for their prevention than any method 
of arbitration or religious agitation. General Rafael Reyes, ex-President of 
Colombia, Justice Frederick E. Crane, Rev. Robert M. Moore, and Mr. E. G. Mc- 
William, president of the chapter, were the other speakers. 

Mr. McWilliam read the following telegram from Governor Sulzer, which was 
received with great applause: 

State of New York 
EXECUTIVE CHAMBER 
Albany 
MR. E. G. MeWILLIAM, February 5, 1913. 
President New York Chapter American Institute of Banking, 
5 Nassau Street, New York City. 
My Dear Mr. MeWilliam : 

I acknowledge the receipt of your invitation to be present at the Twelfth Annual 
Banquet of the New York Chapter of the American Institute of Banking, which is to 
be held at the Hotel Astor on Thursday, February 6. 

I regret, however, that official duties at Albany will prevent me from being your 
guest on that occasion. 

I understand that the foundation stone of your institution is education. I am in- 


formed that your Institute with branches in seventy cities of the United States, having 


a membership of over fifteen thousand bank men, is making a careful study of the 
banking and monetary conditions of the country. You are to be congratulated on the 
work that you are doing. The fine spirit shown by your members in devoting their 
evening leisure to the improvement of their capacities for service to the employers and 
to the community is worthy of the highest commendation. 

This is the day of specialization in business. The banking men of our country are 
required to be trained in banking, for there is no element of our business life in which 
is involvell to so great an extent the safety of the masses as upon the conservative and 
able management of our financial institutions. The development of the members of 
your Institute is a work that is of great advantage to the country, and I wish you every 
suecess, and look forward to the continued advancement of your members in their 
chosen profession. 

Believe me to be, very sincerely your friend, WM. SULZER. 

Byron W. Moser, President of the American Institute of Banking, attended the 
banquet and made a brief address. He paid a glowing compliment to the New York 
Chapter, by referring to the high educational standard the Chapter had attained. 
Mr. Moser went from New York to Boston, where he addressed the Boston Chapter 
at their banquet on Feb. 10. 

The Executive Council of the American Institute of Banking have decided on 
September 17th, 18th and 19th as the dates for the Eleventh Annual Convention, 
which this year will be held in Richmond, Va. Mr. George H. Keesee, Assistant 
Cashier of the Merchants National Bank of Richmond, who is Chairman of the 
Convention Committee, announces that plans are already under way for the enter- 
tainment of the delegates in true Southern style. 
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FINGER-PRINT SYSTEM ADOPTED BY THE COMMON- 
WEALTH TRUST COMPANY OF ST. LOUIS. 


Probably the best explanation of how the Commonwealth Trust Co. came to 
adopt the finger-print system is explained in a letter from Mr. R. L. Gurney, Man- 
ager of the Savings Bank Department of that institution. 


Editor Banking Law Journal. S1. Lovuts, January 24, 1913. 

Dear Sir:—A foreigner came in some weeks ayo who spoke English with much 
difficulty, but we finally discovered that he wanted to draw his money from Cin- 
cinnati. He then exhibited a passbook showing a credit of several hundred dollars, 
but the following was stamped right across the page: ‘* Transactions on this acccount 
to be cash only. Not subject to check except at our counter.” 

We wrote the Cincinnati bank asking how the man could get his money, and 
they replied that it would be paid provided the man’s finger print agreed with the 
impression given when the account was opened. So we filled out a draft, had him 
put on his thumb-print (with the aid of an ordinary rubber stamp pad), sent it to 
Cincinnati,—and the money came back by return mail. 

After using the system for a while, we reported it to the newspapers and take 
pleasure in handing you herewith a full-page write-up which one of our papers gave 
us in the Sunday Magazine Section. We are giving you this information because 
we thought the adoption of the finger-print system might interest you, especially as 
it is being taken up so rapidly all over the country; and also because ours was the 
first bank in St. Louis to use the system as well as the first bank in the state. 

Assuring you that we greatly appreciate each copy of your good JoURNAL, we 
remain, Yours very truly, R. L. Gurney, Mgr. Sav. Dept. 


“ ESTEY.” 


At this age of invention and mechanical skill, obstacles that formerly seemed 
insurmountable have been overcome. Nowhere has this been emphasized more 
clearly than in the construction of the Estey Player Piano. The perfection of the 
mechanism of this player furnishes for the operator beautiful technique; thus enabling 
him to devote all of his attention to ‘‘ expression.” 

Another very important virtue of the Estey Piano, is its tonal quality. In this 
particular point it has no superior. This is due to the high class material and the 
honest conscientious skill used in its construction. 

Every instrument turned out of the Estey Piano factory, whether it has the 
player attachment or not, is as perfect in every particular as honest skill and 
mechanism can construct. Simplicity, Durability, and Accessibility are the watch- 
words of the Estey. 

Notwithstanding the many superior qualities the Estey Piano possesses, it has 
always been the policy of the Estey company to furnish a high class instrument at 


a reasonable price. For this reason many inferior grades are sold for a price as high 
as the Estey. * * * 
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RESERVE AGENTS APPROVED IN JANUARY. 

The following banks were approved as Reserve Agents in January: 

American Exchange National Bank, New York, for Merchants Nat. Bank, San Fran- 
cisco, Calif. 

Chase National Bank, New York, for Federal Nat. Bank, Washington, D. C.; First 
Nat. Bank, Junction City, Ore. ; First Nat. Bank, Snyder, Okla. 

Chatham & Phenix National Bank, New York, for City Nat. Bank Roanoke, Va. ; 
Jefferson Co. Nat. Bank, Watertown, N. Y. 

Fourth National Bank, New York, for Federal Nat. Bank, Washington, D. C. 

Garfield National Bank, New York, for American Nat. Bank, Louisville, Ky. 

Hanover National Bank, New York, for First Nat. Bank, Wood Lake, Calif.; Nat 
State Bank, Columbia, S. C. ; Federal Nat. Bank, Washington D. C. ; Nat. City Bank 
Salt Lake City, Utah; Merchants & Farmers Nat. Bank, Cisco, Tex. ; First Nat. Bank 
Des Plaines, Il. 

Irving National Bank, New York, for Peoples Nat. Bank, Pemberton, N. J. ; Hyde 
Park Nat. Bank, Hyde Park, Mass. ; Nat. Bank of Commerce, Baltimore, Md. ; Cleve- 
land, Nat. Bank, Cleveland, Ohio ; Rogers Park Nat. Bank, Rogers Park, Ill. ; Silver 
Bow Nat. Bank, Butte, Mont.; Black Hawk Nat. Bank, Waterloo, Iowa ; American Nat. 
Bank, Louisville, Ky. 

Liberty National Bank, New York, for Connecticut Nat. Bank, Bridgeport, Conn. ; 
Commercial Nat. Bank, Syracuse, N. Y.; Nat. State Bank, Columbia, S. C. 

Mechanics & Metals National Bank, New York, for Florida Nat. Bank, Gainesville 
Fla. ; Waukomis Nat. Bank, Waukomis, Okla. ; Tecumseh Nat. Bank, Tecumseh, Okla. ; 
First Nat. Bank, Cornelia, Ga. ; State Nat. Bank, Garland, Tex. 

‘ National Park Bank, New York, for American Nat. Bank, Asheville, N. C. ; First 
Nat. Bank, Gregory, Tex. 

_ Seaboard National Bank, New York, for American Nat. Bank, Louisville, Ky. ; 
First Nat. Bank, E] Paso, Tex. 

_ Continental & Commercial National Bank, Chicago, for Nat. City Bank, Salt Lak 
City, Utah ; Nat. Bank of Rolla, Mo. ; First Nat. Bank, Plainview, Nebr. ; First Nat 
Bank, Yuba City, Calif. ; Rogers Park Nat. Bank, Rogers Park, Ill. ; First Nat. Bank 
Fulton, Mo. ;First Nat. Bank, New Castle, Wyo. ; Capital Nat. Bank, Sacramento, Cal. 
First Nat. Bank, Edwardsville, Ill. ; Peoples Nat. Bank, Kingfisher, Okla. ; Nat 
Bank of North Bend, Nebr. ; First Nat. Bank, Morrill, Neb. ; First Nat. Bank, Sasa- 
kwa, Okla. ; First Nat. Bank, Connersville, Ind. 

_ Corn Exchange National Bank, Chicago, for First Nat. Bank, Seward, Nebr. ; First 
Nat. Bank, Des Plaines, III. 

Ft. Dearborn National Bank, Chicago, First Nat. Bank, Granite City, Ill. ; First 
Nat. Bank, St. Paul, Minn. 

National Bank of Republic, Chicago, for Farmers Deposit Nat. Bank, Pittsburg Pa. ; 
First Nat. Bank, Guthrie, Okla. ; City Nat. Bank, Knoxville, Tenn. 

National City Bank, Chicago, for First Nat. Bank, Dundee, Ill. ; Nat. Bank of Mat- 
toon, Ill. 


Corn Exchange National Bank, Philadelphia, for Exchange Nat. Bank, Rome, Ga. ; 
Exchange Nat. Bank, Fitzgerald, Ga. 

Fourth Street National Bank. Philadelphia, for First Nat. Bank, Fernandina, Fla. ; 
Farmers Nat. Bank, Louisburg, N. C. 

Franklin National Bank, Philadelphia, for First Nat. Bank, Fernandina, Fla. 

Girard National Bank, Philadelphia, for First Nat. Bank, McKinney, Texas ; First 
Nat. Bank, Petersburg, Pa. ; Farmers Nat. Bank, Louisburg, N. C. 

Philadelphia National Bank, Sg igs for Salisbury Nat. Bank, Salisbury, Md. ; 
Citizens Nat. Bank, Pocomoke City, Md. ; First Nat. Bank, Schuylkill Haven, Pa. ; 
First Nat. Bank, Fernandina, Fla. ; Farmers Nat, Bank, Louisburg, N. C. 

Second National Bank, Pittsburgh, for First Nat. Bank, Petersburg, Pa. ; First Nat. 
Bank, Three Springs, Pa. 

Third National Bank, St. Louis, for Nat. City Bank, Salt Lake City, Utah ; Citizens 
Nat. Bank, Glasgow, Ky. ; Farmers Nat. Bank, Fayetteville, Tenn. ; First Nat. Bank, 
Wartrace, Tenn. ; First Nat. Bank, Lovelady,Tex. ; Farmers & Merchants Nat. Bank, De 
Leon, Texas ; First Nat. Bank, Glasgow, Ky. ; First Nat. Bank, Fayetteville, Tenn. ; 
Lebanon Nat. Bank, Lebanon, Tenn. ; Farmers Nat. Bank, Opelika, Ala. ; First Nat: 
Bank Cincinnati, Ohio ; Nat. Bank of Rolla, Mo. ; First Nat. Bank, Leslie, Ark. 


First National Bank, Cleveland, for First Nat. Bank, Terre Haute, Ind ; Third 
Nat. Bank, Dayton, Ohio. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending February 10, 1912, and February 8, 1913, respectively 
together with a computation of the proportionate increase or decrease of deposits for the year. 





Legal Net 




















Loans and Loans and | 

Discounts, Discounts | 

BANKS Average, Average, | 

1gt2. 1913. 

Bank of N. Y. N. B. A....| $21,031,000] § 21,500,000] 
Bank of the Manhattan Co.| 36,100,000) 33,100,000} 
Merchants’ National ..... 22,282,000 21,011,000) 
Mechanics & Metals Nat..| 57.659,000 56,920,000 
Bank of America........ 30,664,000 24,898,000) 
Matienal City...........] 181,948.000; 180,621,000} 
Chemical National. ......| 29,390,000 28,787,000) 
Merchants’ Exch. National 7,028,000} 6,54 1,000} 
Nat. Butchers & Drovers.| 2,040,000} 2,030,000) 
OS rere 8,645,000 9,363,000 
American Exchange Nat.| —44.750,000| —_ 43,972,000] 
Nat. Bank of Commerce..| 148,183,000} 140,118,000) 
CG Be eg ees 9c 4.404,000 4.842.000) 
Chatham & Phenix Nat...) 10.242.000] _—_19.121,000] 
” : i an = 1,87 3,000) 1,976,000 
Hanover Nationalt+t...... 86.823,000 77,504,000) 
Citizens’ Central National 23.907,000 24,250,000) 
National Nassau. ....... 10,385,000 I 1 022,000 
Market & Fulton Nat.....| 9.210,000 10,002,000) 
Metropolitan Bank.......| 10,723,000 12,229,000) 
Corn Exchange.......... 49,04 4;000) 50 67 3,000) 
Importers & Traders’ Nat 27,148,000 25,407,000 
National Park...... -| 93,238,000 90,868,000} 
East River National..... 1,60 3.000 | 646,000) 
Fourth National......... 36,300,000 32,311,000 
Second National......... 14.497.000| _ 1 3.809.000) 
First National .......... 123,623,000] 117,946,000 
Irving Nationalt......... 40.861,000} 38,093,000 
ieee tene 3.341,000 3.530,000| 
N. Y. County National... 8,303,000 8,81 3,000) 
German-American....... 4.340,000 4,356,000! 
Chase National.......... 94,261,000 97.65 3,000} 
Fifth Avenue............ 13.479,000 13.7 14,000 
German Exchange.,.... 3.334.000} 3.249.000) 
is 5.407,000 5.154.000) 
Lincoln National........ 14,406,000 14 557 000} 
Garfield National........ 9 293.000 9.148.000} 
Fifth National .......... 3.522.000 3.479.000) 
Bank of the Metropolis. . . 12,733,000 12,665,000) 
West Side Bank......... 4,210,000 4.166,000) 
Seaboard National....... 25.583.000 24,818,000) 
Liberty National......... 9.972.000 23,191,000) 
N. Y. Produce Exchange. 8,280,000 9.030.000) 
a _ e 15,215,000 17.479,00C| 
Security Bank........... 10,932,000} —1 1,917,000) 
Coal & Iron Nat'l Bank.. 6,241,000 6.466.000 
Union Exchange Nat.... 9.7 36,000 9.916.000) 
Nassau Nat., Brooklyn... 7.902.000] 7.634.000} 
BN aksacdcsie iS -420,091,000}81 +391.495,000 








Legal Net 














Deposits, Deposits, | Deposits. 
Average, Average, |PerCent. of 
1912. 1913. | Inc. Dec. 
$ 18,908,000] $18,912,000] .... |... 
40,700,000) 38,200,000} .... | 6.1 
23,294,000} 21,378,000] ay 8.2 
56,570,000] 56,816,000; _—. 4... -. 
32,303,000) 24,212,000] ... s,s 
195,060,000! 180,498,000] .... | 7.4 
26,77 1,000) 25.7 35,000 it ee 
7.139.000) 6,395,000} --- |10.4 
2,188,000) 2,234,000] 2.1]... 
9,970,000 10,686,000} 7.1}... 
45,063,000} 42 885,000] ....| 4.8 
133,215,000! 117,968,000; ... |I1.4 
3,972,000 4.550,000] 4.5].... 
16,349,000 19,460,000] 19. 
2,375,000 2,418,000, 1.8 | a 
94.258,000| 88,293,000 ros 
23.552.000} 23, 38C,000 x 7 
12,768.000) 12,822,000] _ . 4)... 
9.204,000 10,036,000} 9. |.... 
10,671,000} 12,432,000] 16.5]... 
57,809,000}  §9,209,000) 2.4).... 
25.115,000 22,683,000} ....| 9.6 
100,696,000; 95,251,000] ....| 5.4 
1,910,000} 1,936,000; 1]... 
39.5 38,000 33-998.000| .-. | 14. 
14,509,000 12,972,000) .... |10.5 
123,455,000} 109,308,000} .... |I11.4 
39.839,000 39,188,000] ... |. 1.6 
3,516,000 3,707,000} 5.4}. 
8.539.000 8,710,000} 2 
4,250,000 4 300,000} I.1).... 
115,875,000| 108,691,000] ... | 6.1 
15,382.000 15,436,000} .3)}.... 
3.§05,000 3-491,000) ... _s 
6,319,000 5 902,000] .... | 6.5 
15,139,000 14.646,000| ... | 3-2 
9.747.000 9.374,000| ... 3.8 
3.512,0c0 3.783.000] 7.7|...- 
I 3.032,000 12,365,000) ... | 5. 
4.678,000 4.672,000] .. ae 
30.465,000 30.013.000| ... 1.4 
21,021,000 24,782,000] 17.8]... 
10,178,000 10,503,000] 3.1].... 
21,024,000 22,434,000 {oe 
14,114,000 14,027,000} ... 6 
6, 390,000 6,642,000] 3.9]... 
10.027,000 9,870,000 : ‘3 
8,501,000 6,262,000] .. |26°3 
$1,492,41 5.000181.41 3,465,0c0 





+ Consolidation of Hanover National and Gallatin National Bank. 
Consolidation of Irving National Exchange and Mercantile National Banks. 


The returns of the trust companies for Feb. 8, 1913, will be found on page xviii. 





